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LT, EMAOTY &) I 2 #iH 2 20 2 B, MiEogBEE2MH 2
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%I%ﬂ%i HW, YUHKR-N, AV FATTHhOOMMEEY Y —
B9 B 3G AT L BN OTFITITE S Lewv e L,
R BIT BT &L, MBS T 2R HEHEORIR R 2 J08)
PR EFFo 7oL END GRRP b)) BHIThoT, h—Fr—7
EHNTNTLHOMRE 2o T LA SEBICRS N, BULS T
ERRETHLENH L L LIz FLTC, ZOPEMTbNIZLENE, M
NTHoT, EMATIELVENIRL. CoOfMmIcELBERELT, £
3, WEMET RO E DB A LEE T4, Thbbh, 4565, 45
FAE, LBHEBFHOFEFIFTHTITON TV ILENHLLEL, ZOTH
BOEHR%E 4K EICBWT, ZHAOTLELTWEHTH 5,

W C, ALEICHETLIHHLIE, REMOBRELBEFOY T 721X
EMOBFIERAE L TW A58 (an area of close competltlon be-
tween firms or a field of rivalry between them) T 1, I He L
TAREEDE U BB L FIR L 72% s 2o XD fﬁ%@m% &, AU

ﬁ:%owfuéwo%wiﬁ,ﬁ%umi,%m(mMM& Y
(geographical), # LT, #HEM (functional) & \»- 72fllli (dimensions)
DO IZATE s h s & LY, ZRZhoMimicl LT 1 #
HPUFECERZ B L Tw 52, AR OBIRTEE & % 5 B

ECRELEOMH ZWHEE T2 REICB T 2R RHEHOHME I RE L R L5
TWABEDPHERENTWS (Federal Court, paras. 20-21), F 72, 4 5 E i3
SLERICHST 2 BETIR R I L3 L HHRICBWTHRERTB Y (d,
at 349), ZEMBESE 5 SN Zatibid, I BT 0 BERHBE DM o
IR BT 2B SN ENBICIEE 5 (id., paras. 350-358)

39) Id., para. 212.

40) Id., paras. 212-214, 321.

41) Id., paras. 216-217.

42) P, WYOREENHEICH T 2% 1 NP0 e L2218
WTHREESND ZEREEREN TS, ZRH50HTY, #Batkiy
VA AMITBR T RE T DO EE L WA R 2 Bk TSNE OFEAE,

ZLTC, HITTEARVA, 20X &Yk 2 Il 5 SMNSHTE S 540 3
FEYPFHT s 2 SMNCBWTRET 2L, 21T, 20L9%
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VI RS bR S E LY, ZOEEBELE LT, Wik - T - Mg
BO - HHBIME ORFEAFIZE SN2,

ZLT, SN SZEMANE TO—HOH2EEWY — A IZEbEH
(WLZesstt, M%7 + — 7 — % —, SHCB 2 KHBUT I F 7213
AFEH, HFEHIIBT 2HINER) oIS OMGE» 51, 7
EZE, FBREEINEOBOMERWI — ¥ A2 E X G, HoLMES
2 BRI OB SANIBE S — C XMW T Z TN IR Z D & v )RR
L0 (4i%k) Rz 0 EBIMREIThNISiiEEET 5 L%
) HFETHoT, FBTUHXY—ERAZRBEL WD HICRESI NG &
WA EZNHPEETHHELTNDEY,

L72%55 T, BT 2w — CARZEMAOTE THG STy
NE)DEREAT HBICERTRE L OOMEEZT, £F2I1TO00Ti
WERML TV, H 112, MEALoMEoMOMZg%, Wiy, H
RBIZNE L § %I %?é G S SN T OB IALEMT SN D
WAL, H21T, MAERYY — AT 2 THESIEHITE
MWnﬁfﬁétwo$%i FZIMANOTH & ALER T 5 DT 5% 0
3T, B, YUAR—N, 4V RRATT O, ey —
E2DN FHBIE T 2 MAEZEORDIC L VB2 ZEH L TRy it
ZAHTLONREZTLI IR0, $412, DEoBlnzlEz T
KB 2 VT VAT L DB AN DR B TEREN R R DH D 4

PEDTE TITRTE L T & ) EfitZE st ok B 2 B ok &tk &
o TWD L) mEME L) BUEZ 2T Tw A IS T ol =i )1
DR EE LT B EICHESIF T 5 (id, para. 309), ks i. frze
DAL LM EORMRESFICER LR, B 1L 3R/ IEL S
ZzibNb,

43) 1d., paras. 260-261.

44) 1d., paras. 253-264.

45) Id., para. 264.
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HTH B0,

81 FHINE, EMNONE LW 720121, B0 d 5 —E 28
HBEIRESN T BT MbIE ETH, Zhid, 45EDNED
LRBEDERIIED WG ETH - T, HR, MEXAHOLHICHT S
FBIN R RED e SN EOH — AR S5 Tid 7% <,
REMEDODH L —ECRICTFEDIRZ 5 &) PrED R E RO EET
HoHETHT, ZOH, ATREEARIEFERETHLE SN, T, F
MBI BHFEOHFIEIIOWTDH, UEFEOTMEPFEMNTHo72L LT
b, TRETFEICHET L5 E v H# (Australian dimension) 12 & &
FHELT, SMAOTHRHEZELTVELEREZRVE LY, AT,
1A, RHMoORBESED -2 LT, ZhidzE ZIEFEIC
BOUTE VA REHZ BT AHEZIC L > THRBtS N 2220, 1l
WEIZEMATIE R L, BRI REFFODREFE, Py hR—-L, £
FAYT7ORMHTH L L LY, B2, MESEOMICBWTAEL 28
G, ZLTC, FMY—F v —VEIEEL L2 LHEHL, FE YUK
=V, AV RAITONETORESFZE®RTL L LT, EHNHNOTETO
BHETELVERE L 2B, MEL RS> TWAITAIZL D ZEMNICE
WA T B 2 Z T 200 LR WS, 202 LIidhizeattorssg
MNTHEFLTVLEIAPTETHL L) T EEERL TV WS
BT 7250,

46) Id., para. 311. ZHHOTHHZ BV TR E TV 2 S 72 & v 5 HIBTHERL A
DITREBIT T D HH, R Z ORBITHE S 5 1 e H e Bl & Lk T ok
REE D WA > TV AT E 52 50

47) 1d., paras. 321, 323.

48) 1d., para. 326.

49) 1d., para. 264.

50) Id., paras. 335-338.

51) Id., para. 335.
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o 7B 24T > TB Y, AMECBUY AR ES S A EDIE, RitoF
EHICE MOV —EADERGZERDPZEMNNTITbhIzEw) 2 i
HONTHLEFRLT, HIEHPTOHE 18P LTl U
FRiCB I 2 & BEEICB T 5 2 RO THET U720 ST (4
BE) 0Z5ER (Dowsett # M, Edelman FHE) 1, Hiaw& L
T, BBV TEMNOTY; % 8% L7,

9, ZHERE, Ao, (2NN OTSOBRIMTH S
PEVI) HITKOND ET 5%, KT, AEOKME LT, MEE 27
BENZBWTEMNOMENPEZ THEMERY 7+ — T —F—%H@L
THELTBY, FMANTOY—E2ADEEREMET BHEIHT S
MATMEHRL TV HERE LTV S,

ZOLT, ZHENL ZENANOTLZRET 28 %7 70 —FI12H
LT, ACCCBIUMZBAHDZNZNOERERE L. TO0DbY
12, 4% EO&HEENS, (R - HB0Y - BEREM & v o 72T 2+
DN OREE, CQHFEININHPEMAPRIE VI 2 BREIZOWT,
—IOMWE THET 5 D TIE % L W EROBLED SHWT 5 & L7225,

52) Australian Competition and Consumer Commission v PT Garuda Indonesia Ltd
[2016] FCAFC 42 (21 March 2016). LLF, SEHEHFTH R (HHEE), $7-
1%, Full Court &3 %,

53) Full Court, para. 1.

54) Id.

55) Id., paras. 89-90. K#B5r DHERE TIXHINNY 2 W O F IO P AEHIC
LDHBIESNLZ LIZR2E LEDNDLD, 02 BBEAIIIE 1 #HH & Fik
THDH, B2EBOHIITE W TRBEEREIRIEZT TR VRGN 5%
R & IRECH T (EHEE) SERA Lz e, AL, MR RE L
TREWEEZAT - 2PN FHO —F L EMF T2 EADH S (Thomas
Smalley, Australia: A Market no longer girt by sea? Air New Zealand Ltd. v.
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ZLT, Wi¥Eid, B40E (field of transactions) & EF L, seHE
FEMGATHOM A NIEEFNLE LT, FIHFEHNIIIRLIZEI %
MO ML, TFOEHTE 7238 — €A OO S
MEE ORI TIE SN VWE LY, 20T, fiestts
MERW 7 +—7—F—LimhiZER s (D sd) KM EIES L
TWaE, MHOTXTOMEDEEL T, WIETELILEOBREIC
Ho B TOZMNOEE L ESEM ) & L,

ZOBE, ALEICELTIE, MAOTEO [H] Lw) LEITHL
T2 oD RREA G Z 5N TVDE LT 5%,

B, 45ER, HHEEMNHAOATD D L) NEDGEE B3R
LTWBWEW) HThb, mdd, FNMITE RV EANEH Sz lT
NERLRVIEDAEZERALTVREEWV) Z LR EY,

E212, WE V) XEEMED S, TSNP IR E T %
FREFEBERL TV 2D TEEVEE, SEHNE V) BRIG L DLW
RO T CHMENELHEDTH DLV MTH D, WHIELTEL TOHW
ERICETH LRI NLULENHLELT, 45%ETE, mHHO
TRTOMM ENEZEET BT, WISMArEDR, 21 &

ACCC, 25 AJCCL 305, 307 (2017)) o

56) Full Court, paras. 94-103, 111. &2 8, Z¥ERIZ, 1 FHIOFOFHILN
WCHIEO D 5% 6 2OFZE L Tw5 (id., paras. 93-109) o

57) 1d., paras. 148-151.

58) Id., para. 155.

59) 4Bl (Auskay International Manufacturing & Trade Pty Ltd v. Qantas Airways
Ltd (No. 5) [2008] FCA 1458), ##}#%: (S G CORONES, COMPETITION LAW IN
AUSTRALIA, 6th ed., 87 (Thomson Reuters, 2014)) IZBWT MR I N TE M
Thhb, B, WHNETHEEKE, SFNHNOTRE W) Z & Lo [
] REZRZT> TRV, FEMNE V) [HHY] 2#HZEZ 215 LW
WG, BHINE, oML O—HBRMNNOTETH B L) JIZEED Wi
P 217) LoD 4 & E 0BS5S frbiv Tz (BRUCE G. DON-
ALD & J. D. HEYDON, TRADE PRACTICES LAW, RESTRICTIVE TRADE PRACTICES, DE-
CEPTIVE CONDUCT AND CONSUMER PROTECTION, Vol. 1, 107 (Lawbook, 1978)) .
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BHEINEVI) HEEETLI IR ELEY, LdisT, SHN
DY BT 2 HIWTHAL AL, MW — U X 2303 2 T oY
HY— CAOWRELZOFIEE Vo 2 HEE T2 R 20T AR L,
AUETIE, MZEWY —C2ADMET 2 HEISHIGT 272012, B —
CRAZRMT 2 HEZNHGOE VA REHEITbRITE R S RvE »
IR SSIEET LI ESRKDONDL LT B0,

22T, WOMEITECBY 2 MEBHIHE D455, 45%A, 2L T, 4
% E OMY) 2 RPMEES 51, 45E0L TSR RO X ) ITEFL
TWb, 4%E1, #1112, TipommzsBtoBtirs—o>—2%
Bt 2 lH OB OWE, 45212, ZOWEASEMNNAE» 2 KT 5
DR HEEMEMT Y, 20 b, 52 00T, B
HI OB S MG 72 OME Tl A2 LT 5 2 LR UTidAwe
LT, WHEUTHZHET 2A L BRG0G0 B2 mi e Lz, Mk
(2, TS 0 ML BRAG BT ASSEI Y O 11 355 2 75 A % W BRAG 75 T AE 2 30 & e
ET AT EITMAT, MBI, B, BRI E v 2o T
ORI % ZK L 2T T % S v AR S 729,

SRERAPIFEN 20, B 1HEIR0 X512, W0 I A %
MATHBHED, T2, SHATLELRD 2 JSEDOREAE U2 E
PEL VST AL, 22 1E FilE»SZEMOMOMERYY—¢
A DHSEAZEM IO W 275 70 % YN HIT S 5121, LUTF OIS RE
LEMELD) MDD L 7T OOMHHEZ LR T 5L L2 THHY,

B, HSMMOERICBVTELT 2B TOHBHESEMAE V)

60) Full Court, para. 156.

61) Id., paras. 157-158.

62) Id., para. 160. @ 2 B¢BED AL, REERSPFE LI 2 Twb L
HRL I 2B THREL TV 5,

63) Id., paras. 89-90, 160.

64) Id., paras. 161-169.
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BEDHY ) Bbo LdoT, T TOmMIE, TSP ZEMNN TR &
W) HTRETREE V) ETIEZVWEWVW) L TH S,

212, 5B LUK A ZL T, 45E0XE, X5121F, ACCC
DVFNL A, T —E R % 2T 2 ZINNOBE DR L Vo 72 8EHK
DEREBRIL T A, F72, BRT L2 -EABEMANTITbILS L
WIOHELBRAL T RVDTH L, WTFNROMEE > TV LT ZI
BFTL5DE LTEESNLZ LIZE D,

312, RSN TEL—HOY — ¥ 2D ORI G 0DOEE AR5
WEMNTHLZ L, ZLT, I E, BBV TERBOMRED
HELTwbLEWn) 2L, BRSNS RERINTELZ L, WiHTFY -
ABREMNTRBEEINT W22 L, 2L T, BMATHRELY - A8
FIELTWzZ & (B OBIER KR OBERHA, S L 2B OREE L
WIS &), MEARME, Ihookks Y — 208 T
LTCW72DTHb, HEOHZET +—7—F— 3 MHNOBEHENR S
LY — Y ZADOGMEIT HHREFREE RNV EVW) T LIEFRARVOT
Hbo —HOMZEEYY —CAPFER L ZMOW S THESNTEY, §i
BRETTRERL, BEDFAMRICEEREEZRL TV LEEZLND,

B4, MBS OICX DRI NG —#HoY — E R I EMA~DS ALK
BEIZHBIRL Tnde TN o DS AR, Ao ATl SN
TOMEMPF, ASEG Y 2 W0 D ik O H OF T, B 7
FA MNHWETH D,

512, MUEMBEYY— YR, ZMATIZESHOBEIC (BiEN
BEOT) I Tz, MEEKHSIRNNTORETHESRFLTW
720 BROMMEEZZZMNITAHAIEL, BYWEFORE & W) il % FE
6T &7z FHPETIX, M7 +— 7 — ¥ — 135NNl AN ER O
REANTHZ0 L) PaRPRETHLEIRNE LTS, FRRZ, 5%
WEBIEAD L, 227 +—T—F—3HHELETHY, WERNELT
> TEWOEHZHBL TV L EHERNITTVDEIDTH S,

H612, 45 EDOMBIE, REIIBTA2NTHIEIEMNAOTETHS L
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HAENBF IR S %2wds, Ziud, 112, REVHFEOMEL LT,
ZMNIZW DB TH L 2ENREL, 212, ZHATITbhTws I L
FEL—HOF—ECRICEBRLTVDL W) ZETHLH, VBRI, 5
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ETh b,
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— Y AD—HOfi s, MEEW T+ —T—F—, ¥R, Pl
%kﬁmﬁz% LHHISMNANO TS L BE LTze ZOFRED S OfiZE
T —C AOWIHICEET AfEmmd, kI, Sy FR—re A v Fi
PTONBIZLBEHEIND ZEPHLNTH S EHRL 2,

MFHECHAT P (4 HEE) Tl Yates HHE DO EREZ BTV,
ot R, BHF &R TOMTOERO F 723N 2 G |20 E AT S
NBYATE LT, Lomdd ZMNICIMENT S oTERL, L
ho T, 1R LR EO T TORMMICIY 1372 L, HHFRIEE
HENDLBEND B LfEHMFTTVEY, ORI, $6T, Kk
LI %, B1EHRORERTH S 4 5 EIHEI AR TONY I3
MAOHH TRV E V) HOBIEOFRE L7229, 21T, figmy
—CREBRT 2 —HOF—CAPWEA SN, T2k, ThrsBEEsh:
WP L 3R e > T, HFLRTFOMTAEL 2 1EEE & RO
HHH—CAOMILMHI % BT 24 1 FHOE 2 @Y Th s L
L7z, B, Wb KEHROWEHRHCHLTOSRLTVDA, &

{

65) Id., para. 681.

66) Id., para 548.

67) Id., para 656. HAKAYIZ1Z, H—E A2 SN WHNE GRHomIZiEs
M) &, ZOH—CAOHFLRETFLOMOMEIOHH (5} DEWT
HY, BEHTREE, REELIAELS, Z2LC WEIEEEORS MRS
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IS, MIFICB W TRIRBGRC D W22l % e A VEE % AT ) Bk
FAVvELTW5, ZORRIEGIENOTY O MBI AR S
LR BN, T s o TV ABEINNOERZENITITb 24T
VANBUE 57 L b RV y Rk oy d A SRR AR DA N SOIRVAT X
HoT, AELIREDLELTNEY,

FMERSHHR

Za—Y—=F Y FiEL TV —FHZEo 240, AT (2H
BIE) 2AMRE LT, SFMRERICERL. FMRERIEE, S2F—%T
EHREEH L. 2HERE, HmE LT, 61 FHrsBE L-HEE
it LChH, MGMEITEIERK T 247050 R L LMz Ew—
CBIL T, EMNOTEIRE S LR LY,

AHPeTid, Gordon FHH ALY e AFO BLEHAHNT 247\, I
BT o Kiefel #HE, Bell #HH T, Keane HHEAXLHELEZEKL,
Gordon B HI'E % X H3 5 & & 312, Nettle #:HE A% Gordon FH & 128
WL THFOEREZBRTNS,

Gordon FHHIF L, KHEOF %z, MBL %o TW5 A VT VAT LD
ZERYH —EZAOMIE D CHBEFEFEEAMWICHPLTVWD L VWZ 50
», ZOBEFDVENHAOTHHE TR TV AONE L2, MAT, i
B S 2 S HE O SCE A S el L7 KW & k5 2 X 5 (CIRiigL, o
e L, FEREICHS UOHFHBRATA & FIRS N AT AOFREEIT
A 72D DORFSRE L FH L2, ZoEZFIHHIFT, TigEE
(market definition) 1%, RREE 7% > TV AITAD RSN TEIL I Tw
% &) RERAT ) BRCHEER, BN, BHEME W) 3007 Tu—F

NAMIEHTHDLE L TVEIHITEZLNS,
68) 1Id., para. 681.
69) High Court, paras. 5, 35.
70) Id., para. 52.
71) 1d., paras. 57ff.
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72) 1d., para. 59.

73) 1d., paras. 83-84.

74) 1d., paras. 94-95.

75) 1d., paras. 91-93. A¥ Pt % 39 % b & LT, Hank Spier, Charles Sweeney
QC, The Air Cargo Litigation - “A TYRE IS [NOT] A CAR”, 25 AJCCL 312,
313-314 (2017) =8,

76) High Court, paras. 119-120.

77) 1d., para. 121.
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78) 1d., para. 122.
79) Id., para. 12.
80) Id., para. 14.
81) Id., para. 15.
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tralian Competition and Consumer Commission [2009] FCA 312), ZMWNToOlik
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(S G CORONES, supra note 59, at 88, Arlen Duke, Broadening the Extraterritorial
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&L TERIT T, Mzt RmAe T8 217> CWGir 2 EET
550, fiZe sttt MO 222 — © 2 %2130 B B
WERHHTOE T A ZAFHOREFNEEL Lo TnDE LERDTVE
&, WS, FHEMGMAELE THLIEMOMELEEL L) &
LTWwa LMK, MEEZASOHEFEORKNFAAFEL L TR WL L
FL, EXRERL L) LBFTAMERY Y —CADMGHEH T DL
Ze St MOBSFITEI 2 E L TV 5%, X BARIZIE, fieatodig
OFPIEFICEEE L A de SNLHHE DS O A0 — E 21Tk§ 2133098
ERLTFEZIEKL, i o TOBRFNITEIITONLD, BT
AT LN D Y & IR T 5 L v ) BE BRI NN O TH
HIZHEGFLTWA EV) HERET HIIEHMANTH S, RIZTNIRD
BNBHOIE, FEMPTHIEINLZ LI bY,

FEER (Nettle HBHE) &, ZEEAEZLFLLD, EEBEHIEIIE

len Duke, The geographic dimension of markets: Some observations, 25 COMPE-
TITION & CONSUMER L. J. 1, 24 (2017), RUSSELL V MILLER, 2018 MILLER'S AUSTRA-
LIAN COMPETITION AND CONSUMER LAW ANNOTATED, 102 (Thomson Reuters
2018)),

86) High Court, para. 29.

87) Id., paras. 30-31.

88) Id., para. 31.

89) Id., paras. 32-34.
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SN BEPSEA O [HBY ] R
WC, BEA - BIEOZRFRRE OBHIE WA TH D, ARERISHE R
—EAHMRME S A SN D I T OME & IZFE L TWiwn & 5o
THERRL T2, fABRMEICBIL T, ZMIMCHITES 2B L LToflt
WMEEL V) HEZBEICHE) 2 L AT RETHY, ST
KIFhRE &0 ) FERIZPEWTII AW &, Hieato Mo I 14
EHOPSENFEMINTE L72E & VI D, AUEoSE, MM OHiZ
KA OBGEEEN G T 2 BN OBEOTFEIIHRTL2HDTHD L)
BREMELTWEY,

Mz T, Nettle BRAEE, FKIZBUT 25—l E Shb SSNIP 7 A b
KHFRLTWEA, KRZEOFEFHEOENZL2Hb 5T, WIS
OFPHIE, REIRFEOSTH Y, L7zA> T, mdiiid &
B 2EPOHWHMA LY PEEIND T LITHh DLV LIT- T
b\égl)o

AR Pelzxk LT, ACCCEEE (Rod Sims) 13, 20104EZEM S -
BADETIE, EMAOTY TOMKEEAVAE S N L5 E 5w (T4
B, ANTVTHDORNRE o 2Rt — CAREMHNOT TG
ZZFFHELEN TV ARRLEIEI ) ELADRL S, RHPEETH L
HE LT, MZEEWY—CRIETEIY—F v —JOREE ) fizestt
DHNTMTEIZE Y ZNOWMAEEDZ OGO ERHERL SN
ZLT, HBWICIEZENSBEINOHEBERIHIEI NS Z LI LT, M
BRI E RIS ENTRETH S L V) xR L TWBY,

90) 1Id., paras. 43—44.

91) Id., para. 41.

92) Rod Sims, High Court rules in ACCC'’s favour in air cargo cartel case (14 June,
2017). F72, Zoth, KHPICE->T, SEMNICEEEET 1 h%IT->72
SPGB L OTEPATICRT 5 2 L OEMIE R o/ T5FHFDIT-
Tw% (Rod Sims, ACCC's 2018 Compliance and Enforcement policy (20 Febru-
ary, 2018)) .
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IV. [N OTY] OFKE Ba%

FESERRERE

MBS BB T, (1% (market) | OEFHE EO/- 445 E 258
EN/z0iF, WEMETEOITTAERIERTH 5, WIERm#EORNIL, wh
W % Swanson #i5E (19764F) 125 2%, UFWMEHEOHERDOIZEAL
i, HHOMSICBFAREEICETEH0TH - 72", S, Swan-
son FEFIZIE, HRWTIED 525, WHMEITEIC L ) ZMNOWEE HFI
WEEZTE TS, SEMNIBIT2HHLOAIELRTEORER & MFE%
FEASER L &9 & LT B EZHHT 2 iR shse®, chid
S EOHEOHEND LN, fEiEE% <, SEMNOTEH & wH i
I 72 BRI R RS O #iiE, TOBROREMZHEOIEL %P5 729,

93) Trade Practices Act Review Committee, Report to the Minister for Business
and Consumer Affairs (Australian Government Publishing Service, August 1976,
Canberra). LLF, Swanson #ifi3#, F7z1%, Swanson Report &3 %,

94) LT, 197T4EYIEBEZRICATI SNZELMHAFIIBVTHHETH S
(RUSSELL V MILLER, ANNOTATED TRADE PRACTICES ACT 1974 (Lawbook, 1979)) .

95) Swanson Report, at 2.2-2.4. 7272L, ZMD1li; (market in Australia %° Aus-
tralian market) & W) RBICBWTHEZHELL W2 LbE2Z6NMD
(24), ZoOMERGIETEOHE LTHWTZHDL LT, Glenn Owbridge,
Globalisation, the information age and market definition under the Trade Practic-
es Act 1974, 18 COMPETITION & CONSUMER L. J. 28, 33 (2010) £,

96) AFEEHFPHG (SREE) &, VENETRBLOZMNHANOTHICET 5%
ZHERLIZEBZMET S LA TES (Full Court, paras. 76-87) . 4HFD
X E5 v % . (Explanatory Memorandum) 7%, U5 [EATE: DA % i
JAZHFT2ER %2 FEON, TNNEOHHIC R EPEIANHTHL ETHIZE
EFoTw3 (id., para. 86), B, WIEHAZICATI SN HFHEHOPICIE,
4% EDMBOEROPOZEMNOTH & W) BRICHLT, TiEssMo
WMWY LHHEBEZ 2 L) 26, CoTiBo—8orEZMNTHL LT
X, BTG MEATEEZEH T2 TH A ) LOBOBFMZENY) LzLH
HEROMERTHIENTE S (BRUCE G. DONALD & J. D. HEYDON, supra note
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Z D, 20024EWICAT b HG 1HEATIRIC T 2 M ZH S (Dawson
Committee) |2 X 2 ET AAESN, BRAENMTbNII, TOHOD
HHERIZBVT, 4XECHTAHERVMRINLY, YgERIE,
yua—nN)E¥—3 a3 ry~okik: LTORGETHECST 518 E
(20024E 8 H29H), ZLC, SMNBWHFFHHICB I 27 v 7 (WETH
199845 H 7 H) @207l EShTHY, FISUONGIETHICS
A HHEED R LA ISR S LAERE LTEMICBWTHICE
ERTWb, £2TiE, Zu—NY¥—3 3 VIZHIET 572010445 E
DOFNTHOERTIAEY) 2 RN ZELSETWD EERT 5, T4b
b, WAGS L OB, T BN AEOmBIC T 2, &
G IES S RE T OMR I OO ZINBEANDEEL v o 5NN DA
SN T 2RO WT, TRRZ 2 OB S 2 3o %
EVBETHY, OFPIIZEMIMIHIERT 5 ¥ YR AL Z-T 5
ET, XVBEVERDRO SN, FINEMR LY EERT B LEND
Z) (1: ﬂ_ Z) 100)o

D XD LRABOTHZ, T TIZHEMDI96ELIESPEHT A 54 >
2, 5.6212BVT, 44 E%S05MAOTEHCE LT, T aicsiM
MO TRIFNE R SRV EIZET, PR &b —HohSMMNIChE
THILDOAZRDTEY, NI LEVITSE LCEBTS2BET
HIELWEELTWSMHND A, #E, FMHOEKRE V) HFN A

59, at 107) o

97) Committee of Inquiry appointed by the Federal Government on 9 May 2002,
chaired by Sir Daryl Dawson.

98) Maureen Brunt, Submission to the Dawson Committee (2002.08.29).

99) Maureen Brunt, id., at 1. 25 OEFEFKIE, ST HEENIR LT
Br b2 58MNORT L HTOEBROF 2 BANRITE 248352 LT
[EIBS A 72 B2 x9™ A ) (international forces) DOELREATHFE L 72 5o

100) Maureen Brunt, id., at 2. ZEM X D I WG 256, @E AT
Bl ZEIlhr)A, TITRENTHIZRINLILENDH A (atd),
101) Maureen Brunt, id., at 3.
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RAZRL7 2 508D B AREDOHN LA, ZMOHEZEDEA %
RAESED L) HIZES LT, RDOL) B0 ERDIPULETHH
Jo Tbb, 4FETEDLNYOERKEZ, FNMIBENEZ ROl
Tdh A (“Market’ means a market in relation to Australia.”) &35 & %
REL TV,

LAL%DS, FiEoBRice LTl EREOEE M 2THICE
TIRL, L VIRFERMPFEH 2 5 &3 20 X713, FER %505
REVS TGN RE VAT L L2 LI VNEEETH LI 5 LDNEE
7w, EBOWIES IS 2057219, ZoRFE~OHH b 2
ENB, ZoMh, 20104 MBS - W HF LWL LA Mo B e

102) Maureen Brunt, id., at 5. R FOA AL L LoD, KL RO
IEDO$ES & LT, Daniel Clarry, supra note 14, at 1821%, Wi &1, ZMF 72
XZEIMD D %585 % & iy (market means a market that includes Australia
or any part of Australia) TH 5 & L TW5b,

103) Inquiry into the effectiveness of the Trade Practices Act 1974 in Protecting
Small Business, Senate Economics References Committee (the Dawson Commit-
tee), AGPS, Canberra, 2003-04, p. 59.

104)  AoEFFFAFCAGR (RHEE) &, BEROEEOHEHORT, EEENZR
HF L RTFOZMOHEE T 2 EBEW 2T EORMED» SIHEE L IR#EL %
W EiZh b EDBEE R L TWAD (Full Court, para. 87). i d, BE4HIER
BIROSAEIHEEE S Ly, S FEMISHESHIRE Z 2 DI wh
BEC) HBMELE RZ2DOTHY, Eho T2, MERYY— XSO
DU F 72 H3 % — ¥ AR 5 SOSEF AT AT L Cid, seakzi
NDEMNADO TR —EAAFTET LD\ ZEEICRD 5N L35 (PHIL-
1P CLARKE, STEPHEN CORONES, JULIE CLARKE, COMPETITION LAW AND POLICY, 3rd
ed., 186 (OxrorD UP, 2011)) &,

% 72, Daniel Clarry, supra note 14, at 163i1%, %5 112, SE4&IZFEMNA DY
BRET D EVIEOLYIERZ L, G EM S DORRS Wi TOEERE L
FIRT 2R MGBOEROMAN L RIEL 2D L, 72, SMoOEEL X
LG HEMICEET L VI LEEZRELTWLIOTHNIIE, it
DRELBWTROOLNTWAZLTHY, BaTEEWEIHTZ, 62
2, VAFREOREE S IZoWTE, THERRELr b2 2 IEH 0%
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LT, 545&MEnMBRRL45ED Y] 262 X WAMLsE?
HRTH, AL EOMBOERLEMN, T2k EMOoHoW2H—H%
&Yy (a market that includes Australia or any part of Australia) & Fik
THERIY Y B 72,

Rk & B, 20104 SN B4 - W H 445 ZZRD 1 21%, U AT
$45% (F721345% A) LX) [ZHNNOTT] Lv ) B BE S
Nhdol, TOWMEREMIEE JKOXLHFEIPLDAPHLEINATY
210 2 LT, 20104E BEMN 4 - T 2 #1445 ZZRD O 4 — 5 5
PO BWT, BT, 445 ZZRD (W EH AT 3455 A5 O i LY
BEIBED SNTHE T, T2, RO LA S 7200 1817145
G HARTHULKZIRD ICZZED L) BEZ TRNE IR TR W EH
RLEY, 2o T, BHFTE, 20104E SN BES - 37 D445 ZZRD
OB 7 BN FPE, W95 o EToMETH S L LT, M
R L 72 B IBRAT B NN CTIT b 2B O, YT Z 1T - - 31k
LN E DMEMEICOWTHLETWEDTH S,

bo kb, 20104EZEMHES - IHEH 445 ZZRD O T THEMOENT
WEDOREBRDPE 072 BB VEINTWS L) IOV TIRIHA TR

BEHDERETY & WUICRET S L) BMHEILTE 2L W) DIXEELIH Y, F
72, BHPT R BRASEYNC T 2 e L7z LT L o TV AT A ORIRE
WRENCANT T 2 REN 2 HIRT 5 &0 ) DIFEIKIIK T 2720 TR L, M@
BEAMICH T HZ LI b LIH LT 5,

105) CARON BEATON-WELLS & BRENT FISSE, supra note 15, at 18.

106) CARON BEATON-WELLS & BRENT FISSE, id., at 15, Julie Clarke, supra note 21, at
297.

107) Norcast S. 4r. L v Bradken Limited (No 2), [2013] FCA 235; 219 FCR 14; 302
ALR 486 (19 March 2013). #F %, =L —37, YU HAR=NVTE IR RAGEH
RS A0 FFEANORTET AT A2HENIIB VT, BEREIFEMIMC
WHEAELTBY, BTG EMNITIThN R TH S,

108) Id., para. 261.

109) Id., para. 231.
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B, F7, RMELTHL—HLTVRVEW) ERLERSN 10,
AT, 445 ZZRD BRI S & WO MSEHRWIZED b Tw i
WS, 2l zAE M A N TV ET S IREESHHESFERICH L L)
ZE: (in competition with each other) OFHHiZFigE L L CTHi#IZEEE N
BEREFEHFTH- T, ZMOMBIBIT 2 HH~DOPEICTL LCREE
BHTBEMI LT2ERLINE) BRFBIETLLOTHSH Y,

B OBREH TR, WL IO BMEVEETRE 2o TV HHEHEI
BUIBWEOFEBEITHIE LTV RITUE 25T, BEONG KR Z KT
5Tl BE LTS, BAMICIE, EBEOWRE XY — 2, BEOTT
M, WBSEEEAATONLGET, WG EHIF T2 X9 B 2 5 5eE L
LTWa, ThAPFRTTRAVED LTWwRY, KD, By
LHPEETRCERTLHIET (WHEZRD FKIZ) ZMNOTH %R
ETHHAEERLTWDEEFZ b,

Harper 355 - #1i&

L DN B O IEAERE D5 & 72 o 72 Harper #iis # o J AW H1
FAZ, VT OV BRI 0§ 2 BIHNC BT (B | 2 #Ep %
BEAOBEME LTHbRWwE W) DIFTIE R, SMNICEMES 2
LTEHEBRETAEVIDDTH S, L C, Harper fii5EICBIT L)
HER25E, AN 2HKZHBRT VI BEOEREEEL,
20104EZEM B 5 - T H 1 4 42 B 13 BURMERF & L 72, Harper #353%12,
4 % E OZMN O & v ) B0 L5k & #rE%, 201045815
HEHEDPMETIE % SN0 ERORBRFIEA % STFIE VTV S B
RKd7zo FLTC, AEOHMWE LTOZEMTHOBSOMRE, IR L
TAHILTIOHMZBRICEIOLTI LR D E W) MEAEZZR T TW

110) CARON BEATON-WELLS & BRENT FISSE, supra note 15, at 35.
111) Daniel Clarry, supra note 14, at 149.

112) RUSSELL V MILLER, supra note 85, at 101.

113) Harper Report, at 314-316, 321.
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720 b o &b, Harper #ti5H 3w T, ZMOERAZEMIL O HG 5
BHA Yy =%y MERZBLTHMEFELZMALTWREIR, 20X)n
ZMNILD O OB OZFEIN O § 2 BBOBLEA»H1E, FIHND
T EL 525 T RCOFEFICHDLIHFHEER T LI LI DL
L7zo COBED, WICHZ [3i5] OEROBIEIHEEZ 52722

%5,

ORI LT, BEOBH A D 5, (1) Harper i it LLET D 5641
BT BZEMADNS & V) ZHRL, SMETONLETRTEZRS v
EVI)EIRTIEZRWZ &, CHRIZHGED SN TIT b T 723G 5
WS EMNZEATO LG ERIFMNNOT LRETE L2 L, (35
D AR ZM 2 5 O & o 72723 OB HTEMNIST DL T % &
HET DI LI LS, FEHNNTERFMIGE 217> T MRS O
3 594, SMEBZLHATONLZEMNANOTHBTHLEEZLL L
L7 OFREHNZ MM L Twb 2 L% Th p1Y,

ZO—HT, BHFEFHIIBVTEELED 1 O TH L HEFDERIC
LT, FRICMoBETRHNOED B WIRY, FMITFEL TW A,
F7213, EMTE VARG 21T TR WHIZ X SHA £ 72136 AT 6
e OB, TLT, RIEENLZY— U R FTRETEL -

L OIS EEDIEMONY; & v 9 5 (competition in Australian markets
includes competition from goods imported or capable of being imported, or
from services rendered or capable of being rendered, by persons not resi-
dent or not carrying on business in Australia) Z WL S5 Z L 2 E
L7219 B, B &) BRI 2 8PN IC BT 2 S R AT o 283,

B EER D, 72, WHEM RS 2 UIMEICERE S 5 & Lm0
B TH %,

SFMBOMIZ, 20154F11H24HAHF T, YBEEEREZ 2T AN B2 R

114) Rhonda L Smith and Arlen Duke, supra note 85, at 22-23.
115) Harper Report, at 316-319, 321.
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W3aLedll, TOMBICHLT, BMEOTHOERLIEATSLEND
BT, BEAEIRTAL0L LTHML T A It T
U ZReoMIZHLTIE, #H45ED5LLBUESNGE D5 727,
Bt L7zl g L, SMTRES NP —ERITETIMESGDTT Y
VI ) I—SEFRELLEMCT —EANHOEE L LT, FHICHA
DL REE OB EVED L 2 FHli T 2 EHD H 2, ZokIcnk
X 1172 Explanatory Memorandum® -Ti%, Harper #4531, BfEolisy
DEZDPHYNZFEINENOTH L V) RUICEH L72bDTH- T, HFo
MLVWERIZOWTH INEHIZEGEZREO L)L, EBEOBADAL
SIWEMLMADEIND I L AMRT 2720IBIE L7 L v BEDS
RENTVL B,

LIREEFI O A v 7 VBLEIBLIE B LT, Harper i # 05 &
27k, YFMEX L) BRI LT, (B E23En] 2, ME
Lo TVRDHNT MTEDOBRHE S OHFRE B0 D A H 7212
AT HYERRD7ZD, 22TlF, EiRolgoesks M, 20104
ZMFS - WBRBEBIMMEEZEETRELOPEMHER L LT, Y0z v
TV EEBAIRR E \o B BUHIHLE & F U < EMNOTS 2 2R & LT
BT 52 LeZEEB LTV, NI LTACCCH, EEILVT VD
Yl T O FFHe & OBRIC KL 2 FROBMILOBEZRL, Thexl)
T Harper #ti5# T, il & v ) MG 28 3% A e & Rk B IH i 2
RSB LITEY TR VWEEZER T LT L, ok d, HNVTNAT

116) Australian Government Response to the Competition Policy Review (24 No-
vember, 2015), at 21.

117) Nigel Wilson, Competition law in Australia under review — antitrust reforms in
the age of Asia, ageing and the digital revolution, 36 E.C.L.R. 132, 133-134 (2015).

118) Explanatory Memorandum, 2016-2017 The Parliament of the Commonwealth
of Australia House of Representatives, competition and consumer amendment
(competition policy review) bill 2017.

119) Explanatory Memorandum, id., paras. 1.6, 1.7.

120) Harper Report, at 361-362, 367.
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S LEMH o [HEY ] B
BZERNCH T U8R T A TH H U, SN, 720, S5 OR
FIRERE I L T T LML TBY, IhPkboETEms
N7z [WEIE723E] o7z E2bN 5%,

Explanatory Memorandum Tid, #4555 AD 4N BWTHZITED S
N7z THGIE 7213507 ] OFRICBI L TRO X9 I E T 72120,

T3, VT OVBEIEE O — OB 2 SSHIRIT S O X ) R E
ZHITEVI)ERO T, YEEHABEOWEHOHMCHIBRIZE LT, M
FE PR OB |2 A 5. 2 2 5 V5 VATE (cartel conduct affecting com-
petition in Australian markets) % &FIZE TV L HEHLPIZ L7z, B
FREMEL 250 LColih 2 BRMICEMEINTY EHB L Tw 2
DTHHY, O XHNZ, THEIF 2L A5 v 7 VBLBIBLE 72
WEMSNABEICHE LT, TG F 7213000 OBt e o723
WISz & E 5T, EMATOBSFHBITEICL > T, FMA, ZEH~
D, DS OWER BB K S (an effect on trade or com-
merce within, to or from Australia) (2SN BEG1ED HV 7 IV BLHIHL & 2558
A3IND L35, ENBESEOEBRMERHE, 427k e bZEMNENT
WICBWTHEARENE L2 EPWLETH S (the competition harm
needs to be caused, at least, in an Australian market) & W9 #% 2 )i TH o
T, MOBFERTD AN T NATEIT BB OTED T L AW TH B L w
I LRI TV,

KR, BEE, 9, 450IEBWT, 200ERE LIRS OERY
FEOT. Thbb, FMIFELTWREWE, $7203, FEMCBVTRHEE
HHZT>TWARVEICE ST, FLIC, FMTWASNG, 7203, W
AEND BRGSO DOEF, #2112, BMCBWTRIESND, T3,
RIEENI) 2 —EARLOHHTHL, ZOrlE, kRiio Harper #Hii

121) Australian Government Response, supra note 116, at 23.
122) Explanatory Memorandum, supra note 118, para. 2.1.
123) Id., paras. 2.7, 2.14.

124) Id., para. 2.12.

35



IR 7-WIETH 5,

KT, VT VBEIBEO RO E 249 Th 5 ) Fiikds5k AD i,
M E o TWDAITAD, THHIFEEE] BV TELLZLEN DS
EDBEMFEF GBI L 720 S D720, FIV T IOV E DAL o 85 IR
B ESHEHMREICBT S [ZMAOTY ] OFERE OECEFNT 50
B b FRDAET Y F AT, —HT2EMEXRL L) ICHML
fm%%w%@ym#,%numzf%MW@ﬁ%mﬁ%hﬁﬁiut
ZEERDTVLHINCE L TIX, £ KREFROEAET, #hEMEmE O
BREZ BT AVENEL LI LI b, BINOYE, 55&1EDEEN
ZBAER D FFEEATIICHER L T 2T T % 5 7\,

ZOEH BT, Ik AR OBRIZBWTE, Hiko TIGF
7203808 ] 2RI REEZ B DO TIE R VDD, #IZ, ARHJIH
B (WG 721380 OMPGERICZASORED RITS e T 50
NEMINELEVIBERLH L2, TFE, FIEHVTHEOSHD
JEBH % A 2 LA D 51T,

125)  FECHIE Lo B LMl E 7o T2 8AHEHTIE, 45 E1k, ZMHNO
M TOFREFIIHEL TV L2085, Thbb, WELLZTWAITAILLS
ﬁﬁ%wﬁﬁiﬁﬂl\lm CHIZHDEVI T TIERY ZVELTWE—TT,
45% AD [ZB W TR E N7 0RO Y 2 TS 3 5 5 RAEBLE IR
> t?ﬁﬂ 2t ¥ 5Twb (RUSSELL V MILLER, supra note 85, at 325), [H(5]
FBEE ] &) LEDOHRIZOW TSN EREREMNM BRIV
LDOTHEHELTMEEMLTWVWEAY, TNOLOFROEREIEAFIIEDS
N7z TG 721380 ] OEF S ATBEEIE 2 VWD R L T2,

126) Julie Clarke, supra note 21, at 299. =@ 1T, #ikiZB W\ T20104FE 5N 55
WERBE Do 72 VT VB E ISP 268 2 A U S8 5 B S
Nz &, WYMEfTEEHOEME LTRA % XS TlEd 228 F 721300
—ONEDEMIZEH LT, BINNOTEORE 21T o 7oA RO \EMZ, B
HBECBWTOERENLLEN DL LS FET S (id., at 300) .

127) Ian B Stewart, supra note 1, at 479, 483.
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V. &3 HhzT

SHOZM T, FiBI B VT VE~OBHENE 25 [H
GlE 720G ), Mo SN O] 2 B0k &3 2 BUHBLE O H Wb
AE, AP Gordon FHEDZNT 725 DOFEEFEEZ 5% b —EHRE
ZHL T T EIlh b, INOLOMERIE, BFIELELE L5174
OHEPAE LT [HIY] 2L T, VT MTEONGELE ko7
B —C2ADEEL2 D D AN T VYL S OB ITE) 217 9 ST
DFFEZ S 5 720ICHIB SNz AT, BRSO Y ARG
B ERRNAT DR TO DRSO E L TEMNE VI BE, S0
Wz bl ZEMANOEEOELZBERL L) LMzt o 2585 T8 %
fToTWHILERILTWDLI LIRS,

W5 OOEBERE, FMNTAEOMESTFEELHR L TV LI 0H
REGOFEEBREZERETH07, MW RS2 RET A0S, F
I IS KE AR T RBE L IHIOTHICEDLLH 5 W 2 BH
% 4% EOMMTIIERT B HICHEVLETHA )P, JloEEzrE
By sEw) b, AHNRoZBERLAKRTH LY, LrLlars
EHIEDL ) LEEEEZRTRELROPE, SHROEMEFEFOMBE WV,

ZD—7T, dbL, LS OPOEEBIVTZNUNOEREZEZELT

128) AHPLICBIL T, BFOP M, iR — ¥ A OBGEGEIHEAT bz
MWEEE LWL H D (RAY STEIWALL, ANNOTATED COMPETITION AND
CONSUMER LEGISLATION, 159 (LexisNexis Butterworths, 2017)), @é&ﬂi,
Gordon FHE 2SR L7z, ¥ —CRMET DN D YHr & 3 — € 23
L CHE% & oW () 2 D5 & ORNIEHEN F 7213508 &]L’CO)
MEDOERAD B L8 7% L, F— Y A0#RMZ Z1F 2 BRI IET
LMD H B E V) HEFICHEML T &E 2 515 (High Court, para.
132),

129) High Court, paras. 87-89.

130) Id., paras. 22-28.
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(A ] ZEHOFEMERT 246, AU, ZINNEWHI L O%E
ATRPIREE LRI NL S LawB, Mg 25iiiE+ 5%
G UANTOI =7 7 4 v ZIGEIR S 2 I NN O T % 72
ETLIENTED L LA, SEMNTUHNICITbATWAVE VA
AEHTH->ThH, FNFHEDORZEOELZ HIF L TIT»> T A A5,
FMBEFEOBAN G E R I D E VI TEDH LY, 2ofl, FE,
Uk, GBER, BUR, wsEkEt, RME, BEFNITEIOWTh % 4T
FET 5 28T, EMHNOTIHBICHEL TWDE L W) HICHT A2 FEEXEYS
A7) S EDMREE VW) BR L H B,

LA Lad s, EEA VT VST 2 HEOENBSEEHICET 5
LG PR 2 W 2 BB TH S ) P, REROZERIE, B
BRIATZ OB & 7o TV ARG — E A0 TiHE, + LT, Zoft
e (%) offEhx ML L <, YFITAOERTHLHFEHRLICL
ST, FRBEED, YRR -V A EZMHET LY R X SO
BRTHDHI L, L7zAoT, W~y —7 714 ¥ ZIGHA YR I
B ORRATON T VD L W) HAERDTVWDLEEZLNLT L
WTHAHIHP, ZOFEBEPEMNNICHELT, Lo k) Mz o
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Sec. 4 Interpretation
competition includes:
(a) competition from goods that are, or are capable of being, imported into
Australia; and
(b) competition from services that are rendered, or are capable of being ren-
dered, in Australia by persons not resident or not carrying on business in
Australia.
trade or commerce means trade or commerce within Australia or between Austra-
lia and places outside

Sec. 5 Extended application of this Act to conduct outside Australia
(1) Each of the following provisions:
(a) PartIV;
(b) Part XI;
(c) the Australian Consumer Law (other than Part 5 3);
(f) the remaining provisions of this Act (to the extent to which they relate to
any of the provisions covered by paragraph (a), (b) or (c));
extends to the engaging in conduct outside Australia by:
(g) bodies corporate incorporated or carrying on business within Australia; or
(h) Australian citizens; or
(i) persons ordinarily resident within Australia.

Sec. 4E Market

For the purposes of this Act, ‘market’ means a market in Australia and, when
used in relation to any goods or services, includes a market for those goods or
services and other goods or services that are substitutable for, or otherwise
competitive with, the first-mentioned goods or services.

Sec. 45 Contracts, | Sec. 45 Contracts, arrangements or understandings that
arrangements or un- | restrict dealings or affect competition

derstandings restrict-
ing dealings or af-
fecting competition

1) If a provision of a contract made before the | (1) A corporation must not:
commencement of the Trade Practices Amend- (a) make a contract or ar-
ment Act 1977- rangement, or arrive at
(a) is an exclusionary provision; or an understanding, if a
(b) has the purpose, or has or is likely to provision of the pro-
have the effect, of substantially less- posed contract, arrange-
ening competition, that provision is ment or understanding
unenforceable in so far as it confers has the purpose, or
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rights or benefits or imposes duties or
obligations on a corporation.

(2) A corporation shall not-

(a) make a contract or arrangement, or ar-
rive at an understanding, if-

(i) the proposed contract, arrangement or
understanding contains an exclusion-
ary provision; or

(ii) a provision of the proposed contract,

arrangement or understanding has
the purpose, or would have or be like-
ly to have the effect, of substantially
lessening competition; or
(b) give effect to a provision of a contract,
arrangement or understanding, whether
the contract or arrangement was made,
or the understanding was arrived at, be-
fore or after the commencement of this
section, if that provision-
(i) is an exclusionary provision; or
(i) has the purpose, or has or is likely to
have the effect, of substantially less-
ening competition.

would have or be likely
to have the effect, of
substantially lessen-
ing competition; or

(b) give effect to a provision
of a contract, arrange-
ment or understanding,
if that provision has the
purpose, or has or is
likely to have the effect,
of substantially less-
ening competition; or

(c) engage with one or
more persons in a con-
certed practice that has
the purpose, or has or is
likely to have the effect,
of substantially less-
ening competition.

(2) Paragraph (1) (b) applies in
relation to contracts or ar-
rangements made, or under-
standings arrived at, before
or after the commencement
of this section.

(3) For the purposes | (3) For the purposes of
of this section this section, compe-
and section 45A, tition, in relation to a
‘competition’, in provision of a con-
relation to a pro- tract, arrangement or
vision of a con- understanding or of a
tract, arrange- proposed contract,
ment or under- arrangement or un-
standing or of a derstanding, means
proposed con- competition in any
tract, arrange- market in which a
ment or under- corporation that is a
standing, means party to the contract,
competition in arrangement or un-
any market in derstanding or would
which a corpora- be a party to the pro-
tion that is a par- posed contract, ar-
ty to the contract, rangement or under

(3) For the purposes of this sec-
tion, competition means:
(a) in relation to a provision
of a contract, arrange-
ment or understanding
or of a proposed con-
tract, arrangement or
understanding—com-
petition in any market
in which:

(@i) a corporation that is a
party to the contract,
arrangement or under-
standing, or would be
a party to the pro-
posed contract, ar-
rangement or under-
standing; or

41




HO MRS 4552245 3 7 (2018)

arrangement or
understanding or
would be a party
to the proposed
contract, arrange-
ment or under-
standing, or any
body corporate
related to such a
corporation, sup-
plies or acquires,
or is likely to sup-
ply or acquire,
goods or services
or would, but for
the provision,
supply or ac-
quire, or be likely
to supply or ac-
quire, goods or
services.

standing, or any body
corporate related to
such a corporation,
supplies or acquires,
or is likely to supply
or acquire, goods or
services or would,
but for the provision,
supply or acquire, or
be likely to supply or
acquire, goods or
services.

(ii) any body corporate
related to such a cor-
poration;

supplies or acquires, or is like-
ly to supply or acquire, goods
or services or would, but for
the provision, supply or ac-
quire, or be likely to supply or
acquire, goods or services; or
(b) in relation to a concert-
ed practice—competi-

tion in any market in

which:

(i) a corporation that is a
party to the practice;
or

(i) any body corporate
related to such a cor-
poration;

supplies or acquires, or is like-
ly to supply or acquire, goods
or services or would, but for
the practice, supply or ac-
quire, or be likely to supply or
acquire, goods or services.

Sec. 45A Contracts,
arrangements or un-
derstanding in rela-
tion to prices

Sec. 44ZZRD Cartel
provisions

Sec. 45AD Cartel provisions

(1) Without limiting
the generality of sec-
tion 45, a provision
of a contract, ar-
rangement or under-
standing, or of a pro-
posed contract, ar-
rangement or under-
standing, shall be
deemed for the pur-
poses of that section
to have the purpose,
or to have or to be
likely to have the ef
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(1) For the purposes of this Act, a provision of a contract,
arrangement or understanding is a cartel provision if:
(a) either of the following conditions is satisfied in rela-
tion to the provision:
(i) the purpose/effect condition set out in subsection
2 ;
(i) the purpose condition set out in subsection (3) ;
and
(b) the competition condition set out in subsection (4)
is satisfied in relation to the provision.
Purpose/effect condition
(2) The purpose/effect condition is satisfied if the provision
has the purpose, or has or is likely to have the effect, of
(a) fixing, controlling or maintaining; or




fect, of substantially
lessening competi-
tion if the provision
has the purpose, or
has or is likely to
have the effect, as
the case may be, of
fixing, controlling or
maintaining, or pro-
viding for the fixing,
controlling or main-
taining of, the price
for, or a discount, al-
lowance, rebate or
credit in relation to,
goods or services
supplied or acquired
or to be supplied or
acquired by the par-
ties to the contract,
arrangement or un-
derstanding or the
proposed parties to
the proposed contract,
arrangement or un-
derstanding, or by
any of them, or by
any bodies corporate
that are related to
any of them, in
competition with
each other.
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(b) providing for the fixing, controlling or maintaining
of;
the price for, or a discount, allowance, rebate or
credit in relation to:

(c) goods or services supplied, or likely to be supplied,
by any or all of the parties to the contract, arrange-
ment or understanding; or

(d) goods or services acquired, or likely to be acquired,
by any or all of the parties to the contract, arrange-
ment or understanding; or

(e) goods or services re-supplied, or likely to be re-sup-
plied, by persons or classes of persons to whom
those goods or services were supplied by any or all
of the parties to the contract, arrangement or un-
derstanding; or

(f) goods or services likely to be re-supplied by persons
or classes of persons to whom those goods or ser-
vices are likely to be supplied by any or all of the
parties to the contract, arrangement or understand-
ing.

Purpose condition
(3) The purpose condition is satisfied if the provision has
the purpose of directly or indirectly:

(a) preventing, restricting or limiting:

(i) the production, or likely production, of goods by
any or all of the parties to the contract, arrange-
ment or understanding; or

(i) the capacity, or likely capacity, of any or all of the
parties to the contract, arrangement or under-
standing to supply services; or

(iii) the supply, or likely supply, of goods or services

to persons or classes of persons by any or all of
the parties to the contract, arrangement or un-
derstanding; or

(iv) the acquisition, or likely ac-
quisition, of goods or servic-
es from persons or classes
of persons by any or all of
the parties to the contract,
arrangement or understand-
ing; or

(b) allocating between any or all of the parties to the
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contract, arrangement or understanding:

(i) the persons or classes of persons who have ac-
quired, or who are likely to acquire, goods or ser-
vices from any or all of the parties to the contract,
arrangement or understanding; or  ((ii) ~(iv) ")

(c) ensuring that in the event of a request for bids in re-
lation to the supply or acquisition of goods or servic-
es:

(i) one or more parties to the contract, arrangement
or understanding bid, but one or more other par-
ties do not; or  ((ii)~(v) %)

Competition condition
(4) The competition condition is satisfied if at least 2 of the
parties to the contract, arrangement or understanding:
(a) are or are likely to be; or
(b) but for any contract, arrangement or understanding,
would be or would be likely to be;
in competition with each other in relation to:

(c) if paragraph (2) (c) if paragraph (2) (c) or (3)
(c) or (3)(b) ap- (b) applies in relation to
plies in relation a supply, or likely supply,
to a supply, or of goods or services in
likely supply, of trade or commerce—
goods or servic- the supply of those goods
es—the supply or services; or
of those goods | ((d)~@) ")
or services; or

((@)~G) m)
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International Cartels and the Geographic Limits to the
Application of the Competition Law in Australia

Nobufumi NISHIMURA
Summary

The purpose of this article is to shed light on the significant role of the
identification of the geographical market in competition law enforcement
against the international cartel cases and to present the appropriate direc-
tions to their long-standing problem. The more trade or commerce is in-
creasingly global and competitive in world-wide, the more the application of
the national law is problematic. The same applies to the international cartel
cases, which often have competitive harm beyond one country and may
cause a multi-jurisdictional tension for the application of the national laws. In
competition law cases that require proof of competitive harm the agencies or
courts generally identify ‘market’ in which the competitive harm can be in-
ferred.

The Australian Competition Law, art. 4E, defines a market as a ‘market in
Australia’. It explicitly requires the geographic limits to the application of the
national competition law but whether a market should be ‘wholly within Aus-
tralia’, ‘partly within Australia’, or needs to have ‘certain territorial nexus to
Australia’ is not clear.

In 2017, the highest court in Australia concluded in an air cargo interna-
tional cartel case that the national competition law could reach the conduct
taken place ‘geographically’ outside Australia on the basis of defining a mar-
ket as a domestic market where the customers of the cartelized goods or
services were located without utilizing the extraterritorial application of the
national law. Geographical limits based on the customers’ location ruled by
highest court will clarify whose interest the national competition law is
ought to protect but raises the tension between States because the interna-
tional reach of the national competition law highly depends on the case-by-
case analysis of the customers’ identification under each national competi-
tion law.
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