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This paper explains flat (apartment) fraud in Russia: the causes of the problem and legal
remedies for the protection of victims as bona fides acquirers. Article 302 of the Russian Civil
Code states, “If property has been purchased for a price from a person who had no right to
alienate it, and if the acquirer was unaware and could not have been aware of the lack of right (a
bona fide acquirer or acquirer in good faith), the owner shall have the right to reclaim the
property from the acquirer if the property was lost by the owner or by someone to whom the
owner passed the property into possession, or if it was stolen from one or the other, or if it went
out of their possession in another way contrary to their will.”

In most cases, the owner is the City of Moscow. After the collapse of socialism in Russia,
residents of socially owned flats were given the right to privatize them as their own property. In
some instances, however, when owners without heirs died before privatizing, others fraudulently
pretended to be heirs in order to inherit the property. This took place in conspiracy with
employees of the city and notaries who authorized the inheritance documents. The properties
were then sold to bona fide acquirers. Knowing that the procedure was illegal, Moscow
reclaimed the flats from the acquirers, saying that loss of possession was contrary to its will. The
city then required acquirers to leave.

The Constitutional Court, in 2003, dismissed an action for restitution resulting from unlawful
enrichment based on a null and void purchase contract between a third party and a bona fide
acquirer. In 2010, a joint statement by the Supreme Court and the Supreme Economic Court
clarified requirements for the application of article 302.

The European Court of Human Rights considered such a matter in the 2011 case of Gladysheva
v. Russia. A socially owned flat had been privatized illegally and bought by a bona fide acquirer,
Mrs. Gladysheva. The Court denied domestic court decisions that the owner, the city, had the
right of restitution (rei vindicatio) of the flat against Mrs. Gladysheva based on an allegation that
the privatization was illegal and against the will of Moscow. The ECHR ruling had a large impact
on Russian judicial practice.

In 2014 and 2015, the Russian Supreme Court ruled on cases brought by the governmental
entities against citizens for restitution of illegally alienated houses. Referring to concrete cases,
the Court said the lower courts should adhere to its decisions, which they had failed to do.

The Constitutional Court, in 2017, held that article 302 was, in part, contrary to the Russian
Constitution. The article had been used to permit a governmental entity, which had not
registered ownership of a flat that was left by an heirless resident, to obtain restitution from a
bona fide acquirer. Subsequently, a draft of new law prohibiting governmental entities from
obtaining restitution in such cases was presented to the Russian Parliament.
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In 2019, article 68 of the Act on State Registration of Real Estate was amended, allowing a bona
fide acquirer of a flat who has lost possession to the owner to receive compensation from the
State. The question arises, why should the state pay compensation to victims of flat fraud? The
state has no relation to the dispute between the parties. The answer may well be that this type of
protection is left over from the paternalism of Soviet socialist law or the traditional law of Russian
Empire. It does not, however, coincide with the principle of individualism, which is one of the
most important elements of modern law.
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