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Multiple Nationality and Parliamentary Eligibility
in Japanese and Australian Law (1)

Yasuhiro OKUDA
Trevor RYAN

Summary

This article compares and evaluates approaches to multiple nationality on
the part of parliamentarians in Japan and Australia. First, the article de-
scribes the position taken by Japan using the case study of politician Renho
(born to a Taiwanese father and a Japanese mother) to demonstrate the
complexity of nationality in domestic and private international law and the
problematic way in which the legal issues are translated into political dis-
course. This section outlines the nationality status of Taiwanese individuals
under Taiwanese, Japanese, and Chinese law. It then explains why the per-
ception that Renho possessed Chinese or Taiwanese nationality in addition
to her Japanese nationality was incorrect for the purposes of Japanese law
and ministerial practice. This section concludes with several observations
about the political purposes to which this misconception was put, especially
given that there is nothing in Japanese law that would disqualify a parliamen-
tarian from possessing dual nationality even if this had been the case for
Renho. This part is critical of proposals to require parliamentarians to pos-
sess Japanese nationality only, remarking that it may indeed be unconstitu-
tional.

Second, the article describes the position in Australian law. This section
begins by outlining the political context for the resurgence in litigation over
the provision of the Constitution that disqualifies candidates and members
of Federal Parliament for foreign allegiance, including foreign nationality. It
explains these disqualifications, the means by which they are enforced, and
the consequences of disqualification, noting the political aspects of each of
these. Of note is the fact that enforcement usually depends upon a majority
resolution by one of the Houses of Parliament, which makes the disqualifica-
tions inherently biased against minor parties and liable to be politicised ac-
cording to the political strategies of the major parties. This section then pro-
vides more detailed analysis of the leading cases. It traces a trend towards a
very strict interpretation of the constitutional provision. This section argues
that this trend demonstrates a lack of nuanced understanding on the part of
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the Australian High Court of the complexities of nationality in foreign law. It
further argues that the new test imposes unreasonable and inflexible re-
quirements on political candidates in a way that departs from the original in-
tentions of the Constitution’s drafters. Moreover, it argues that this is an un-
desirable result in a multicultural society in which many candidates may face
undue obstacles to entering political life due to their family history or status
as immigrants. It then discusses options for reform, noting the high thresh-
old required for amending the Australian Constitution.

The article concludes with the observation that, despite differences,
there are notable commonalities between Australia and Japan. For instance,
although in Japan there is no equivalent to the disqualification from Parlia-
ment in the Australian Constitution because of foreign allegiance, the re-
quirement to choose one nationality is politicised, which is exacerbated by
the practice of the Ministry of Justice. In Australia, for many years the legal
provisions remained unenforced until it became politically expedient. In both
cases, interpretation of the law was problematic, reflecting deeper problems
in the area of recognition of dual nationality.

Furthermore, the approach adopted by each nation is rooted in an out-
dated past. In Japan’s case, this is an approach informed by limitations on
dual nationality once adopted in Europe but since discarded. In Australia, in
addition to this, there lives on an 18th century British legacy of discrimina-
tion in public life against naturalised citizens. It is also apparent from both
case studies that the question of whether parliamentarians should be permit-
ted to have dual nationality is not one that can be addressed simplistically. In
Japan’s case, there was a failure on the part of the responsible authorities to
grapple with the law of other countries, and also contradictions in the inter-
pretations of Japanese law. In the Australian example, the High Court strug-
gled to provide a coherent explanation for why some of the parliamentarians
subject to challenge were disqualified and others not.

Finally, more broadly, the article argues that the logical foundations for
banning those with multiple nationalities from parliament are themselves
questionable. So-called ‘treasonous’ conduct will be punished whether a par-
liamentarian is a dual national or not under criminal laws or by being held
accountable to the electorate. It is also problematic equating foreign nation-
ality with acting on behalf of a foreign state. Indeed, the burden of reapply-
ing for a renounced foreign nationality can be so substantial as to make re-
nunciation practically irreversible, while public office may be a commitment
of limited duration, even if the candidate were successful.
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