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Lecture : Autonomous Vehicles’ Dilemma Situations
Comparison of the Policy Taken by the Absolute Deontologist in Germany’s Federal Ministry
of Transport and Digital Infrastructure, Report, Ethics Commission Automated and Connected
Driving, June 2017 with Some Hypotheticals Mainly Taken from the Choice-of-Evils Cases Re-

ferred to by Some Commentators with Respect to American MODEL PENAL CODE.

Susumu HiraNo

Abstract

Many people seem to hesitate to accept absolute deontology which strictly prohibits balancing one life with two or
five lives (like Judice Thomson's Bystander at the Switch) or even a hundred or a thousand of lives even in an extreme
dilemma situation like the one where hijacked civil aircrafts were used as missiles against targets on the ground such
as the World Trade Center, Pentagon, White House, or U.S. Capital. Nonetheless, Germany’s Federal Ministry of Trans-
port and Digital Infrastructure, Report, Ethics Commission Automated and Connected Driving, June 2017 seems to fol-
low such absolute deontology. The lecturer herein compares such a position taken by the absolute deontologist with
some hypotheticals (e.g, Mountaineer Case, The Nazi Holocaust Case, and other foreseeable/collateral —effects
cases) in which sacrifice of a life or some lives to save more lives seems to be justified. Many of these hypotheticals are

taken from the necessity doctrine, especially the so— called “choice of the evils” in the MopEeL PENAL CODE in the U.S.
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A FA Y [fizega:) EEp

B. sEFTAOHH
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EEPUEE NG, 2 LT (IR BRI

Bbyiz: HEfbo L 3

BELDIC:9- 11 HKEERHTa(xrF £ 7
v FHLZ2 93 ik & Yikk
DB

A TR EAFITY FREIBEESE DY
P

(VA v F] LEVWRTRED, ZHEDE
<id, 72 HD9-11[EEE3ET oo FERAL
HWHGEICEL TV RWHERTHAH. 22T, 4
%%@%%%ﬁfuuxbL X o TIZIZRBRIC
N VxyrEhl-bic, WREGEY 7 -V
D 2B (NY M), lMﬁ’ﬁ\ v F T VAN,
BOARTA My Z/BIREHEFE DO Lo
7ot EOBERHAOLEAG N S M T AA S 7z
—HOFMEOHD, RED 4BEH—F 1 T
FHLZE 93 F——IZ A T DA U722 D 22D n
T, UWFALAZFFIH - BALTBIH

FATA MY A TEORKKEHAGCHEER L > 5
(White House Bunker / PEOC: Presidential
Emergency Operations Center) ZHAWT, FoD

HEE DRI LD VTR

[LZEREAT 80 = 4 WIBITED VT W ET] LAk

1) See generally 9/11 Commission Report (2004),
(https : //www.9-11commission.gov/ report/911Re-
port.pdf) (Oct.5,2021) [hereinafter referred to as “9
/11 Report”].

Sol: RBEEPZOHEBIHET. LW~
ETLEHIDN?)

[Zo#y] LF =4 =— [FIKHHE] &, B
7 {BFH#% L7, (Yes' Cheney replied without
hesitation. )

FIKBEOR ) o, [HEIFRZ S B 24 KM 58 4l
EED] 94 A%, T4 b ZAEERHEED
Vavax - -RKVbroo . E oMIZX E
@%ﬁﬂﬁﬁ?ﬁlﬁj EEF%%%@T%D&&?@T“%EE?)‘%«;
SEITEICRARE o EM 57D TH
?Hn.’“’l% i6074 VEIZESTVWTWE T
[&].

[ RETThe] &, FafA=—Elbh
7.

[Zo@bh] &, FaA=—FHPW L2 (Yes/
he replied again.)

MBEPEICHEELALEZ A, [Ho] HIEER
ﬁb’%’ffﬂi%ﬁhﬂitf: npwliﬁkf’ﬁij}f'@‘ﬁ‘?
[&]

[bEAAEMPZ] L, Fa4=—1F&2{EWn
B L7z, (‘Of course it does, Cheney snapped.)

Elj:ﬁ'ﬁﬁﬁnifﬁn BUToXHil] §oTwab.

DEFIE [ Hn (painful) EIHIICRZBTH
2)7. LAaL, ghTd [FIx&Eaaid] WA
oz, ZLT, 2O EIZDOWTHRIE, Bwviix
LT lidhrotz] L.

AS2E, ETCHOEERTHZ72] &, 1~
FE2—=TFxzA=—FE->TWw5. [TAUA
O [0l S4ay M2, RO REARE
FLTVLRHEEZEER TS X5 ITHATVWSD
7252, b, WREY X v & TELHEN
EZZFol:, HOR [(OFT4 by 2] 12H5

2) BB, N TV x v s INKEREEN ORI
(BE) A0S F SN2 gECE, 4 P74 v 95—
22522 IV A NV EFREBIEHICES 2 2 &A% R
MTHhrEV)RHIZOLEZEOB TRbINT:
FIZEHBA L TS, % HNORADO (b7 x
Y AR FEEBE R AR 2O A I NG T —

IZREER ST\ %, Philip Shenon, New Tapes Dis-
close Confusion Within the Military on Sept. 11, N.Y.
Times, Aug. 3, 2006, ¢https://www.nytimes.com/
2006/08/03/us/03 norad.html) (last visited Oct. 17,
2021).
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TW/n/Z, ZLT, DEUMERINA Ty
v d3Ndl, ThAPREIILR-oTLEIE, W
LRPICHFE SN TWDTH 5. ]

otk MLt~y ¥ o= 7 MO R P LRI B
WL/, LOMEP AT T, =2—T—
7 EBEEEERPI L THhrON, V¥ v 7 Shiz
ATy NZEBHEOR—A 7757 TH5H
EHA L7, KiRSEREHRE L v 7 Im% o
EHD, Fa A —Om A TREABIBEEINL
DTIE RV LR L7z (Many of those in the
PEOC feared that Cheney's order had brought
down a civilian aircraft.). A4 AFEE I, FHEH
MBRYY TR T B EH L.

MEMIBRINOTR e/ . .. K
& 2% (an enormous relief). [Z DOFZERE DO
LT, BHENITEN DD ERS], EF
A =—3E o7 HBIEFE, MEERIEET LHO
(FExEREEHEEDOBTRbEINS] HEHTER

OMEFNEFREN S, BAPOREL N Vv v
VE -2 YRR S

HL : Balz & Woodward, infra note 7 (emphasis
added) (translated by the lecturer).

9-11FAMKEREFTTIZ, "M IvyrEnhi
ABORBBROND 2 E =2 —F— 27 Hio R
ot 5o 2R U&%é%%hﬁ —ki
EFifRE Ry T T oRBEIE LN KA
*%@@&47ybﬁ%%ﬂ@@,%ﬁ%@:
2=T—=27(NJM) POHHEEOY TSR
T(CAM) fTTHo/el b, BHTNHN, Uy
ZEANTHEKET Y MY DC T T (R#1
W), BZLIEFRTA by ZGEFHES
HEETEMIC LRI RY.

LTAHTT A HITRT 5 EFRIEG T RFIC
B Tid, BTIREORERSE (Commander-in-
Chief) 725 KRS WBET (k) HHRZH
L, RICEPIRE HEREZ AT 55, LarLEIK

3) HMROMTIE, MEHENA Dy y s LTHE
%ﬁzﬁ“?éﬁ%—ru R - BT A HEA [T
%‘a%ﬂ EIFEN, Z0 k) RiiZetid Mmmbgl &

A - R8T (18) - 166 H R 3—.

L2 L YR TIE, —BUToH2 ) HWIERMHH

LTwa.

WML, FEIEEGATRMICA-TEST, WE
FFTTHERR 2B LT o 720,

L2 LARES v ¥ BT B2 275
127, 78 FONERERRER 5Ty v 2
KK, TOB(ZT 74+ —RA - TNHEFRL
THRITA IR LK ERATH LA, &
BEABNEBHORATIEL, Ia3a=yr—Yav
DB RIKTH o728, FTA4 PN ZOMT
12, Fo A =—RIKHEE, 714 AKFHEME
BENERY. TAX7 )V FEBKRER, ~>¥
5 I~ T aBEOGE R OB 24T - T
LEoT, EEARTH 7210,

4)  See, e.g, 9/11 Report, supra note 1, at 45; John
Alan Cohan, Homicide by Necessity, 10 Cuap. L. Rev.
119, 179 (2006) [hereinafter referred to as “Cohan,
Necessity Homicide.”].

5) See, e.g, Anthony Summers & Robbyn Swan,
Bush’s Unanswered 911 Questions, The Daily Beast,
Aug. 28, 2011, <https://www.thedailybeast.com/
president-bush-national-geographic-interviews-
unanswered-questions?ref =scroll) (last visited Oct.
16, 2021). K, ERRE, v -OREGSHEAR
EPLZREEICTEINL O, #@FORHGS
JMTH D, Id. See also 9/11 Report, supra note 1,
at 17, 37 (e & ERF RE % 0 CTIRiaG 4R D

“National Command Authority” & A TW5).

6) See Summers & Swan, id.

7) For this paragraph, see, e.g, 9/11 Report, supra
note 1, at 35; Joseph Ferrara, Bookreview, “The Sep-
tember Day . . .” A Review of the 9711 Commission
Report, National Commission on Terrorist Attacks. 9/
11 Commission Report. W.W. Norton & Company.
2004., 10 Gro. PusLic PoLy Rev. 163, 169 (2004) ;
Dan Balz & Bob Woodward, America’s Chaotic Road
to War, Bush’s Global Strategy Began to Take Shape
in First Hours after Attack, Wash. Post, Jan.27, 2002,
A 01, ¢https : //www.washingtonpost.com/wp-dyn/
content/article /2006/07/18/ AR 2006071801175 _pf.
html) (last visited Oct. 15,2021) (emphasis added).

8) John J. Farmer, Jr, Symposium Introduction,
Awaiting “The Authorities”: 9711 and National Se-
curity Doctrine after Ten Years, 63 RUTGERS L. REv.
1085, 1088 (2011) ; 9/11 Report, supra note 1, at 40
(KMEIE I 2= =Y 3 Vg /T 5%
STz L),
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United Airlines Flight 93
(UA 93)

Newark to San Francisco

8:42 Takeoft

9:24 Flight 93 receives warning
from UA about possible
cockpit intrusion

9:27 Last routine radio
communication

9:28 Likely takeover

9:34 Herndon Command Center

advises FAA headquarters that
UA 93 is hijacked

9:36 Flight attendant notifies UA of
hijacking; UA attempts to
contact the cockpit

9:41 Transponder is turned oft

9:57 Passenger revolt begins

10:03:11  Flight 93 crashes in field in
Shanksville, PA

10:07 Cleveland Center advises
NEADS of UA 93 hijacking
10:15 UA headquarters aware that

Flight 93 has crashed in PA;
Washington Center advises
NEADS that Flight 93 has
crashed in PA

R#1:2F 4 7 v M2 93 ML & R &
F5

il 0 9/11 Report, infra note 1, at 33.

Z2, ATy FHZEISEINA T v
7E3NT, 7YY by DC Ao TWDSE LW
IHEDA -2, FOHIC, ERFIAXO LD
e 3&§%$§@u¢7unwﬁ“7‘lf = —RIRHEH
PO TN, DEHCR Db EINT v ¥ 2 Kk

HEOWEFHIIHEDTCFEINwmHEo7z, L E
FINTVBEY, ZBRKITEEINSHEIC, X
T CEIELD %ﬂ%é%gLﬁFW
LTWwW7aY X MEIZKILL T, BEICE

72, EBIHSCOYERRT A &) IR BRSSO
RBINTVDY (R#15H).

NP ZA =

B. JLOTRBICHRTINAD vy THREBE
DEIE

(LF A4 7 Pz 93 M) 1E, FIXRER
oy afE)OTH Y, FICHOmER) »C

W) DOMND L BIREAEAE L R E
V) EROBIRVEE I NS, WbWwb (YL ¥
< IRPL) (dilemma situations) T B0, s &,
JRL HWRERADVERT HREKZBEL T,
W EOBEM O GEA ZF LRI PGP L) E
Re@ohizroThsb.

ZLTRAYTIE, FEZRFBNIIHNT, EF
KEWINA T vy 7B BERTHRE2RE L
MWizesesnig:] ZEEETH L & LB &)
e LCw, FHIE LTY, HEhEO(I L Y
IRV AT D, FFDBW A& Oy & B
L Ty & f0 BIUIFHFE SN\ (the sacri-
fice of innocent people in favor of other potential vic-
tims is impermissible) &\ fRERFREFDSE YK
e FLHOLNTO, FAVHEPRETY
FNVA YT 5EHNRM L Federal Ministry of
Transport and Digital Infrastructure of the Fed-
eral Republie of Germany, Report, Ethics Com-

9) See, e.g.,9/11 Report, supra note 1, at 40—41.
10) See, e.g. id. at 37-38, 40, 43.
11)  See, e.g., id. at 43.
12) ZBFo A =—FEIKHKHEIE, 7y a2 KEHORK
RIS TBER T 24 L2, LIAXTVF
IIUH%E CEFETHLTWA. Idat43. LaLED
FRERIESIIHFE LR, LEHMEINTIVD
Ferrara, supra note 7, at 169. See also Summers &
Swan, supra note 5 (7 v ¥ 2 KIEHEPHERIZF = 4
—BI RIS A A LR B L Tzl v )l
BOFRMIE LAz, L) BEREOBEEE
DEREMMALTVS).
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mission Automated and Connected Driving, June
2017 & LTARENTWBL—DIT 2017 4 F 4
Y _HAB R R mER) R —. £ D
E9 7%, IRAEE b Ty aRE/ DL Y SIRBIR
% P4 YHZRERICHLTE, f~vXT)L -7
Y hoFRE LTEA L, bW 5 () (deon-
tology) &, WERFTOF F - EIRHETHE NV

13) See 9/11 Report, supra note 1, at 40. Z D HIZ>
WT [T73 7y A MK ZSFHZENOR
I2HDWT, UFORRICHE T 5.

Once airborne, Bush spoke again to Cheney,
who said the combat air patrol needed rules of
engagement if pilots encountered an aircraft
that might be under the control of hijackers.
Cheney recommended that Bush authorize the

military to shoot down any such civilian airlin-

ers — as momentous a decision as the presi-
dent was asked to make in those first hours. "I

said, 'You bet, [Z®i# D 72, v\ & 37" Bush
recalled. "We had a little discussion, but not

much.”

Bush then talked to Rumsfeld to clarify the
procedures military pilots should follow in try-
ing to force an unresponsive plane to the
ground before opening fire onit.....

If the plane continued heading toward what
was seen as a significant target with appar-
ently hostile intent, the U.S. pilot would have
the authority to shoot it down. With Bush’s
approval, Rumsfeld passed the order down the
chain of command.

Balz & Woodward, supra note 7 (emphasis added).
But see Summers & Swan, supra note 5 (T4
Ty ¥ A KRHEDST = 4 = — B KN il
L7z THBENTELZOTIERL, D ZFDRY
WCHIKHEYSMER 2 T LA2& LT, BEM A%
HFHLTW2).

14)  See, e.g., 9/11 Report, supra note 1, at 30.

15) See, e.g., Shenon, supra note 2. FFEDEEE L
T, [9- 1178 FFaxy 2+ 47y FI3ME
TOW (2) | JIJL.COM, <https : //www.jiji.com/jc/
v271d=20090909 september_eleven_terror_attacks_
09) (last visited Oct. 10, 2021) b =&,

16) HFEHZICRUT HQRAER oy 2 )L,

Judith Jarvis Thomson 252 X ~ b #3C [ The Trolley
Problem| \ZWT, R ANOEHEZRE RS
ANDBEFEIZHEBHT AL EFAXRHFERELZWV
—— (The Transplant Problem) #3851 (54) &R
—iFhEd, oy axEESIRLZLEAEOMRED
FD 5 BOM R R BB A LIE L THER
DED—BEHEICTHZ L2 NLZTFET H—
(Bystander at the Switch) #%#i%: (58) &K
Lwvy, AOEBOEEB#ES 5512, Foot KA
AL L 72 [Trolley Driver] Otk (a first cousin)
T3 % [Bystander at the Switch] MEZHHEL T
[The Trolley Problem] & #AfF1)7-Z & ojRAR &
W) EKTH 5. Judith Jarvis Thomson, The Trolley
Problem, 94 YaLE L. J. 1395, 1397, 1401 (1985). %3
(Bystander at the Switch) (z#E&ICEEDHEN)
&, [Trolley Driver] ZHIIHA W TId% BB %
%9 buy BEEZHOEEFOMD YIS, Mo
TELFZBLRDLLVEZEN T TR
WEAEDLET, MEFICHEMEELED S5 K EHAICE
B A, LB EE L AT T—a%5%
HELRENPEVH)TF VLT THA. Id at 1397. &
CHTHMAINETRLLAIRER bo vy akE
ELTiE, #if# TRy bE—AT L b FJLALC
)V C (WAl 165~70 H, 140~54 H (BASC3, 2019
) (LVF o INBLI G 3 & 15 L8R © K OVl s
[ORy MEEIRER N oy afE—EEREOE%
L, ATAy M7 —2%4& T A7 AHIZEE%E 8 5
HI| [NBLJ 1083 % 29 B (2016 410 H) =,

17) See, e.g. Federal Ministry of Transport and Digi-

tal Infrastructure of the Federal Republic of Ger-
many, Report, Ethics Commission Automated and
Connected Driving, at 11, 17, June 2017, {report-ethics
-commission.pdf (bmvide)) (last visited Aug. 11,
2021) [hereinafter referred to as “2017 German Eth-
ics Commission Report’].

18) FHIBIOFIEE IR E LTREL <1, Bilfi—3k THL

25U RBEAORFRE [AMOURE] —F 4
YLz A RO AT B e B R P (2006 4E 2 H 15
H S F BB s — i) & duiic—1 B
HWEMZE] 30 5 119 B (2006 48) &R,

19) [EAIE LClEfma AR L Tw 2N, (2017

R4 Y _BE T RELE MRS v T, B
B de bR EORERRD T R MEIZES
W AN OBIEE B TATENC & o TREIC (B
Bia) Thoro k) RYGEITE, BIS A & G
DM RO ZRRL TV ENLTH L. % -
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FEEREMEIC L 2 KEERIT AL, BEITHT
LRI RN, REBNATAEE5 2 Tw
220

sy, 7A)ATE, EROLI%E (YLr=
ARV T TERER % BERIBL S 5 5 & e e b
BRTELZVD, L0 LD REEITE, Thb
L L oS BOEWIE] OBEE E#T 551
&, BEo, 0SB omomEEE, 72
ATEBESNTICRAEIN TS L9 12 Bl
WRDZDOTH LB, ZOLXH%, FA4 Y EIZIER
o ZAEBORIEKISIE, bW AIFI R (util-
tarianism) 313 7 &5 F 2 (consequentialism) % E A
U534t - flifEfH 0B, MO TELTEHD
BHE2H o729 11 AKEEETo L, Tht (&
4r) (waronterror) & &I B RICEHEL v
DREIEDS, BPahbINATAZLG 2 TwEER
bbb,

DEDXH 7%, FAVETAVADLHITIER
xf oA 2 IR, A, KU T A AR
ST AT, HARIIMT 3 BEEEROJRAR o
v I EOME TIEIW 72 2 VPR OB R E
THAHIMP. FAyDXHIL, KL LTarday
%fi[ﬁ%?fﬁf%d—é;}:%_‘ﬂ%bf, LR DAY
DNEZHELZ BT TRETHS I H. HIZITKR
FH B (hypo/hypothetical) & L T, /A4 ‘/’v b4
7 BEDSIRTF IS BT & BEIZ 22 L T 28 A I
— LT T v 7 BRIESBOESS) L nH)—,
FAY D L) %#Re, WE—OWBRETHZHA
DEHEMRLTHA YD, L, TAVHIDLH
LBEREZELTHAI 0. BB N VOBKETH
57TV ARKR—=TF  FTIE, BEIEDOLNT
WHEWH T ETHENHW, I—1 v kP
EARZZo>T A Y EMUMSEEZRHLTWAIER
TIERVEIH)ITHL. LBH#EFZOBEMOBEB T,
7L ZZ L DRENBZ L 5’737) 9 & b uiT
LZHATHHEAIE LThHN L e o B o

HS VIS, FAVNE <‘f@ﬂﬁ@$§?§$

20) 2017 German Ethics Commission Report, supra
note 17, at 18.

(absolute deontology) @ .35 132, 4512 (INA T
Y v 7 BERBERB) O X HRBFEEEZEEL
FITRVTIEZ, A YD k) BBORE HAD
REZ LI LI LTEDH LD TIE RV E
Bbhs, T%bb, —HOFA VI, +FI
LB RESERANDIEIAE &) FRER R - 3L
LT RDAAET UM ED, MHOHATIEE

21) See, e.g, Kim Lane Scheppele, Jack Balkin Is an
American, 25 YALE J.L. & Human. 23, 29, 37 (2013).
UFDXHIZHER - L Tws

Many comparative constitutional law experts

.. of Germany, take for granted that the Ger-
man Basic Law, and particularly its rights pro-
visions, must be interpreted as saying “never
again” to the signature evils of National Social-
ism, in particular the Holocaust. For example,
in the Aviation Security Case of 2006, the Fed-
eral Constitutional Court rejected as unconsti-
tutional the law that would have permitted the
government to shoot down a hijacked airplane,

thus Kkilling all of its passengers in order to
save people on the ground. Recoiling in hor-
ror from the thought that the state would take
the lives of some to spare the lives of others,
the Court categorically rejected this weighing
of lives....

[Tlhe Aviation Security Case, in which the
Federal Constitutional Court refused to allow

the state to make the deliberate decision to
take some lives even to save others, produced
a Kantian judgment refusing the state the

power to treat any person as a means to an
end. ” The constitution’s moral compass now
points precisely opposite the National Socialist
past.

Id. (emphasis added). See also Lukas Frederik
Miiller, Identifying German Legal Approaches to
Terror-How the Constitution Shapes Legislation Al-
lowing the Shooting down of a Hijacked Plane, 19 GER-
MmaN L.J. 113, 134 (2008) (“the inhumane action dur-
ing the Nazi era and the subsequent regeneration of
Germany” %%, $ICAOME R - T+ 254
O, AN OB 5 BUHF OB AR L CRENIC
FBT % &55H7).
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Oy~ - A FORL LT, 311 ®WHAKE
KITRTHHREREFE—TLHEANV T v
KBHROREEZ, DWEERER L »> € OiEIE
KEZFH LW E V) JERGFEIFAET S, HHE
ETHRGREHRIC L o> T EED SR D &
) BfEfk S 2 b, BEFTE L, ROFEIC
Hﬁiﬁﬁé&%h#@f%é Pt T, JEHIE
L Chr & oy Eids ﬁéh&kafé<h4
7«v7%@“&%$%>@;7&@5~m@%
SR BECIE, BARTIE RA Y & B B3 88
BoNs[RE? I LIV, AFER(IL Y
<RI S HEGER ISRV TELNZEAICD,
RUF Y WD OB RIGEICIE, HATIMW
DEREREZZETSHE V) KRERVFATE0D

22) FEIHHITHRo7201E, RETBEORE (k) #
THEBRASF = 4 = —BIKBBENAE o 7o E DL T
HoT, ZHZLFROLVEFRBOEET B IRE
A2 BT L aOMmBLY - EMEEIC O W T o
i, 27 L bARMERFT O Westlaw & Lexis % fif
L7272 W ERRLOET 7 — 5 N—ZH&LC
POTRBRTEL o7z, ROAFLED VT
bW [MEEOEH] & mbCIEMHAHE L WiE
ThHoaho, FOLRVWERFEBOEET S REKE
RS 5 v O - LI RIEA T 2 ) AR
T£< mLONTWARWELOREIZH KRV, &

B, BTl AT ED, REBRIBEGSO
FEBRTILAFETHIUTKRD & ) B HEH D AR
nTws [IIhEd, EEIEEIRKEIIC L S a5t
BICOWTTH-T, €2 RMBE2RET LK
MR OREIETFR L SN TR W], See Summers &

2, BEROGSIIFE R

, see Joseph Stuhlmann,

Swan, supra note 5. Wil
BLERTIERL LTIE
An Examination of the Legal Planes through an Em-
phasis on Past Passenger Aircraft Incidents, 13 U. ST.
TuoMas J. L. & Pus. Pory 103, 114 (2019).

23) Lukas Miiller, supra note 21, at 114-15 (“it seems
to be generally accepted that the President has
authority to give a shoot—down order under such cir-
cumstances pursuant to his authority as Commander-
in-Chief” &35# LT, LT ® 9/11 Commission Re-
port O 17 &% H#LFR L TWw5); See 9/11 Re-
port, supra note 1, at 17 (“Prior to 9/11, it was under-
stood that an order to shoot down a commercial air-
craft would have to be issued by . .. the president and
secretary of defense ....” &Ftik).

Lz, LHL, 2HF5aoffElTAmASN
LAy (B —Z20ORENLLE] &
X, EOXILWETH A H.

C. L4BEEOBIE

WHMZ% O b gk - Ady - MESEEDNR
FoEd, FHIE LT, Vv v &g LT
BLTERO20WET D FA VEENRONYIC
&, MR DRV E DR, PhhbTRZ
JHN 50, YEROHMAIH YT HEH
FE) R (EIBE IS R 1D 1AW CTZ#H 1M )
TATDH, FENZBOEEI N, Vv 7%
BRI RTETHLLEZ TN, LiL, £
D &9 BB E N TR LR S R BCH AT
BHEZRETHMUBBEIVDNLED T LD
(2017 4F ¥ A > _H Bh i 30 8 58 dim_f 2L I8 1) 1%
TS RMICAWICRA S M TH 2
LM SR TWB DT, SHOAARIZNT 5IH
BARBEHIR W T O ERTE 2 WAL Y 5
5. TDLHIZ, BENML LG EWBELD

24) KA - midETE (18) - 123,158 H L UMEIE 13 B,
See also Poland Oks Shootdown of Hijacked Planes,
NBC News, Jan. 14, 2005, <https://www.nbcnews.
com/id/whna 6823445) (last visited Oct. 18, 2021)
(R=F Y FHBEZWREL T A5 VELEHMETWVS);
Cohan, Homicide Necessity, supra note 4, at 179 n. 209
(F'®); Alejandro Piera & Michael Gill, Will the New
ICAO-Beijing Instruments Build a Chinese Wall for
International Aviation Security?, 47 VAND. J. TRAN-
SNATL L. 145,151 n.26 (2014) (9 - 11 71 RIsk, #%
DOE 2 FNRFEBEE 2RO 5 k% L) ;
James A. Beckman, Nation-State Culpability and Li-
ability for Catastrophic Air Disasters: Reforming
Public International Law to Allow for Liability of
Nation-States and the Application of Punitive Dam-
ages, 10 FLoripA INTL Untv. L. Rev. 585, 619 (2015)
(9-117ullfE7 2 Y /11X ROE—Rules of En-
gagement/ %S ik B & ZRE LT, ZURHERZD
WHLOPRRECTEXLLEFLEMLI- M LD
D, AL VEOHE A DBETE DAL/
& fadH) .

25) G- R A SH

26) thi - H—w B. S
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H % (2017 4E N A4 v _H B 1% iR R E fix M H IR
B, %L DANADMFEO VPR VIEE XFLT
WAHRHEIZFERATRETE LD Lz,
B2 3 - 11 HARKRES/HEMESE—FRE AV
Ny UHRERBEL-EARERICE ST, FA
YV OGRS SRR E NI OV TE ZIRD
BBOMEE LCli#E LTHI
HBYERITACTIE, FA YOV, LY
ZLDANADMBEEHONLZVOPIZOVT, T
A B OO — R — VEFITHRWTEREZ IS
NC & 72 (IREFH) oME /i & v ) Fikig A
W), EZ2THHHZ ke L. #ERONER
ELTIE, BTFHE—FICHRWTRI7HEFAL Y _
H By s A s RFRREH) oh o, FRIC iz
] EEHRE R T A SE, YL Uv
RIS 285 2 BT - AT 5. $£2
BTV TIE, REEED FEhsiEam) b5
(ZF A 7 v FHZE 93 fFa) ICHM T 2 I AEF
Bl Bbh s BINRFH)ELBIR - BT 5.
ZLT, $=ITE, TR/ 7R LS 2 80 2
SEEINDREFHI 2 BIRT 5. RmEE-DEN
BT, FEEHITEAELOD, (2 FH14 T
FRLZ2 93 ) 2 (N A Vv v 7 BRIF S BURS

27) 2021410 H 5 H B o (I & RF ikt o/h
LAR— bORBRERTIE, BEICEKT 5% 36 22,
Botid 8 5, FR D ASARFEH UIMDIE TH - 72, 2021
10 A 7 B Bk o I BS% Has E 1ID ¢, B 10
H O ER1ETH-72 B, V=t THZ LR
WHETdH 5 & v ) BRABEHUL S, KRoZ1t
R ) MiEE D 2L 2 BIBGRIRD ZE A & L TR
WS HIETOREILL V=NV ERD TRV
BRV, LW BEPDH /2722 &L, FFFEICML
9. B - BbLYIT BE.

28) 2017 German Ethics Commission Report, supra
note 17, at 8.

29) Laure Emmons, Note & Comment: Reasonable
Robot Standard : How the Federal Government Needs
to Regulate Ethical Decision Programming in Highly
Autonomous Vehicles, 33 ]J. Civ. Rts. & Econ. DEv.
283, 298 & n.19 (2020).

30) #iE [MART XU AP LR O BEE Lk
5] 39 H &M 131 (H g k2 YRR, 2019 47 36 5
Ji0).

BV 5 HE)dE iz o REHER & LT, R
TG 2/ L, ZlAEOBE S AIHED K
1L (crash optimization) & 2. TH H W72\,

F—w (2017 4E A Y _E B AR
fwBLfREt)

ENCYE S, R THD TBIFS R L2 H
BB O MRS TH 5 L DI N B3 Z oG
iE, WhbWwaILUyIRUICERLTWSE., £L
T, YL ry<wRiCwTik, mEtmofet
EHlE LC] Y%L ELEESL, 20X H%
BOROWY T E LT, FA v [Wieiaed] &%
HIRICER LTS, UTFTIE, 2ofaxilH
WAL kT, ZONEZMRFLTHS.

A. K1Y [EREE] EFHR

(2017 4 B A v _ A B 17 o 2 5 i _f BLAE $1) T
&, — O ER D BITETED Wil D4 ok
HESEOLNBE LV VL < RINDBEITD,
PEDBIRDHFHEEN L WE WS FHI %2, [Hies
i) EEHIICESWCTERATAEE, UTo
X 912k L w3 E— “prohibited absolutely”
% “mere instrument” H——% AW CTHR L Tw
5.

16 No selection of humans, no offsetting of vic-

tims, but principle of damage minimization

The modern constitutional state only opts for
absolute prohibitions in borderline cases,
such as the ban on torture relating to persons
in state custody.” Regardless of the conse-

quences, an act is mandated or prohibited ab-

solutely because it is intrinsically already in-

compatible with the constitutive values of the

constitutional order. Here, there is, excep-

tionally, no trade—off, which is per se a fea-

ture of any morally based legal regime. The
Federal Constitutional Court’s judgment on

the Aviation Security Act" also follows this

ethical line of appraisal, with the verdict that

the sacrifice of innocent people in favour of

31 HIIE(29).
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other potential victims is impermissible, be-

cause the innocent parties would be de-

graded to mere instrument and deprived of

the quality as a subject. This position is not

without controversy, either in constitutional
law" or ethically”, but it should be observed

by lawmakers.

, the Ethics Commission refuses to

infer . .. that the lives of humans can be “off-

set” against those of other humans in emer-

gency situations so that it could be permissi-

ble to sacrifice one person in order to save

several others. It classifies the Kkilling of or
the infliction of serious injuries on persons by
autonomous vehicles systems as being wrong
without exception. Thus, even in an emer-
gency, human lives must not be “offset”
against each other. According to this posi-
tion, the individual is to be regarded as “sac-

rosanct”. No obligations of solidarity must

be imposed on individuals requiring them to

sacrifice themselves for others, even if this is

the only way to save other people.

Wil : 2017 German Ethics Commission Report,
supra note 17, at 18 (emphasis added).

LEFHXOARL—E BHE» 54 LT O
SEEA IR, A ‘7’\4 v 7 KA OB &
BELIHDELTV2HEICRT S HiEis
B EEH Y &LTV\Z) Zzo kT, [k
D] BPHEELHREDD L N2 D [FFD]
I, (BELho] EhE A4z EEIcTs L%
S v ERHURAFR L LA 0RH
X, L] BEeEA4% [H5FBE] (mere
instrument) & L CHBATRBNT2 2L LD,
A% [FE] (subject) & LTHEDHRWVNEHTH
5 EBNTNS.

Ne [PB] ELTH) 2 &2EL, AN [E

32) AAE - EISE (18) - 151 H.

Rl L LTHEHLRIEEE S R Thbb [&
k] R W8] & LTifo Tidwifawnid—
DALV LEPL DAY L)L, TokH%
HEA XN - BV N OE L (GER) B IR
HALTwaEEbLNEY, 2L CHEEH
o EOBEDUUTIIE R TRBHEICE LGS ’Cﬁ)
S ThH, BERLTEELOI L XFEEER ZHBMIIC
TLIE YR L VL EMREINTE)MN—
— LR Gt 19 2685 ) (absolute  deontology) & =&
B ——, POZOVHHIIHE - LEFHTH D L
DT ETH B0, Al 51, H EOPEIFEK
TRBHEHIIELHG—HIZITNA T vy 71
JERBERGD O X ) WE— 5138 Lo gk
GERFEEEZBREICLTORVWEV) ZLITR

33) See, e.g., Lukas Miiller, supra note 21, at 119 (&
FHFT LR SRS 5 4 v M OEFRE Wiz L iBH);
Alon Harel & Assaf Sharon, “Necessity Knows No
Law”: On Extreme Cases and Uncodifiable Necessi-
ties, 61 Untv. or ToronTO L. J. 845, 850—51 (2011) (7
VMWL, —AofE, BADOABTHS )BT A
DHETHHIN, BT HLv) 2 & BRI ERELIC
Bg % LR .

34) Lukas Miiller, supra note 21, at 119 (“the Federal
Constitutional Court concluded that a law allowing
the shooting down of a plane violates the passengers’

human dignity under all possible circumstances” & fi#
) (emphasis added).

35) Harel & Sharon, supra note 33, at 360.

36) Lukas Miiller, supra note 21, at 118 (“any balanc-
ing of rights is indeed excluded under German law

once human dignity is at stake. A violation of this
right would in consequence prohibit any valuation of

one innocent human life over another innocent hu-

man life-thereby make the shooting down itself im-
moral, independent of the evaluation of the action’s
consequences” & f§4#). WAICKAH - AIBIE (18) - 142
H%%Uﬁ.ii&®ﬂbﬁﬁu 2. c12

HEarEREr R T72008E. . . 2RETS
FEEIMERR EF TH RO TV LD TH 5. FENIO
L) RIEEEROLBNE R, & LA B ELEH
PRI BT, EREA DAL Ul
HEAL, Afvd Ak LR35 2 L I3HHI L
LTHSINAZVI LS LT 5. ] LR (&
A
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E, 7Y PIRE (Ro/ k@R e ) o—HE
ERVTLEIDPDLTH B,

L2LZD &) 6] - ZEHEOIGE, R
ELTWICHD W ER) BIEE b HEESRY, bk
A ORBEDO FHEITIH AL 23 %
H# L Twb—— [this position is not without
controversy] Ga#fdm) & ZEEHEE H VT
BEARIRBLTCwE2—hEd, €T
(2017 4F F A v _ H B ish iR BLE 5w FRIR$1) 134
X Y B i DL % R BRF T D CLIRBLEL 72
WEEATRV) X 9 IZHED H— [but it should be
observed by lawmakers | & i P Hixt iy 2%
BimO Y vk - BMEPETFIRE L FRL
TWwbHr——.

W ERT IR ORMEHEIL, 728 2 B2
THoTI2dH, VHOGELZEOGOLE L
12352 L2IEHT 5 L6 IFlFR)aHE
WG, BOLELTRBETILILEEZHROLVE
%, [even in an emergency, human live shall not
be “offset” against each other] ¢RI L T3
Welr CReSH I, &AM AL [ B ] (sacrosanct)
THhbHELT, MAD [HaF: solidarity] (&3t
DFIR) OEBEHMOLN TR RO WVE DR
. Dok, i) s v bofnEEm
DVSEFRALDD, o FFRERD X HITHEA
DR L ) dHEREEOREEEA LS ERMHS
FRELEAIEMT 2 EELHBICEHAL TS
LEbLNS.

7B, LARLAX91C, N4 YR - L
ThHMFHEBE MmOV TR SN T2 D
T, ZOR[UOEOIPEZLTIZITHRLTEBS
9.

B. EFHIRADHH

W EOHEDPLRKTRBHEIIELYH—HIR
ENA Ty ZRREBWREG)O X9 4l
G— T&bLHARTH L, HEDILHEN
BTABBICEY, 2ol MEIBEEIIDzo

37) See Harel & Sharon, supra note 33, at 850—51.

THRESNTHEZBNONE L) RBGATH -
T, PBOFEFRE—H I FA T F
fiize 93 L) DY ETHIIT40 % (F ) 2 b
BREETLHREEOBENLEL S
, j(f*i EE’E'EI}_LT IMNOE NS Y
Lol ki <'L‘ EP> ZEWVWHND LW
IFERIE, ZELFTHELD Lk n®), fF
R ERE/ DR ERFIIZIT ARV
TH»9.

ENWTHAHH, FAVENOBH E LT
b, Bz, 7Y AMIEEZNS Ty ZHRIC
L BWBHBIH L TOIBETEI Vv, LBUAK
AL CHF L T0D LI TW B, ER
Hld, BIFIZ L > THE SN0
b3, 1o CTBUFICE 2 [HENZIL] G
realistic response) ZHELTWw5, E#HHIEINT
WbHDTH 5.

Hs8tH e LCi3plzix, EEgsssEigin
S EE L2812, T X MERIN Vr v
BRICE DB BEORENEHE L WX ZDT, F

WKWMNT 2T 0 aFERTHIEIIL D LK
T3,

BITH AL, M EOREE R RIIL S 51
3, MACEREZHETL L0 2u—DT
Hééhﬁéiﬁgﬁj (threshold deontology) & = 9 ——
bdHo LI b Z O ) O KA
&, BESEZIZH L0, Thbbi hokE
ﬁ‘}:@ffazl# CRENIH BTl S IR FEKRW 2

LD b BB, Lwv ) B
INBEORPERTIENERZVEZDRTW
528, 1, FOLInuBERASILEDL, 0

38) Id.at 846.

39) See, e.g., Felix Miiller & Tobias Richter, Develop-
ment: Report in the Bundesverfassungsgericht’ (Fed-
eral Constitutional Court) Jurisprudence in 2005/
2006, 9 German L. J. 161, 193 (2008).

40) Lukas Miiller, supra note 21, at 134, 136.

41) Id.at134.

42) Harel & Sharon, supra note 33, at 847.

43) Id.at 851.
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BEAZBHREL T 52 L3 L 29 7228, iAo

SAFWNZEZZTHS 9 2.

ZoMmof E LTidw, B EoRERER DM
&, B EDOAXDOGER) HHDOBOHZR L [T
Bl Thab, LEEBHFATDMNT I ERATE
DNThHhHEVIHIERIEOH L. ThbEWAMIC
X, BEEZHLS [FER] ThoEMRTRET
EZwv, Mo, BERIZKLZFRERFOLI
[ERICE->T] [BHEN 4R ] (intended con-
sequence) Tld% <, M EDIZES [HEERY%E)
B (collateral effects) THEHH, HWIEDODALE
OB [FB] Oneans) GHERMIZE D) &L
THLEOGEEALLZRTE LY, iE->T (¥4
bbbl EOAZE [TB] & LTH->TwAVLRS) B
Fo TAB OB L] (human dignity) ™ @ ¥ Fl 2%
BRIZL->TREINDZRTH 2L, EFEHRIZ
[BREIZ#ER] & [BRLZWRITEA] (unin-
tended effects) & DXFIE R > T, A DB
A AMICIRSE TS, EHHSINTVED
ThH5s.

Wit e LT, BER2 -UHELZVH
P, WwEMC, RUHE (EmAaEs) LEF
BEINTWD, B0 GEEEAD o2,
(ERBENOREE) D AT E RV LITKY, FA
VOWFFTEWGTLEVHMH D RZIFoNn
7,46)

MEBOBMIAHHL T 5 QL RFHFH O
AOFROBIZYH, %213EEBbE2HH A
ZFohizoT, LT, BIRFIZELTEZ Y.

o HIEDWHLIRDOLVEGTH LI LITRWVTIX
BEOMEFMLTHL. M EOFOEDH
BINBERETHY, BEomL) dHHS
NEREXTELWD L, BLOoGETFLL5D
[FE] LLTHORTEVIT VIR TTH
. L LEBEE YT 5HEERETZO
BErTA2H I LLOGOBEERVL N

L, btowmax [FE] L LTH->TWw3
B, fEoTHZETER V.
o WAHMEHN) BIMOGETIXHZIIZTS

44)  See Lukas Miiller, supra note 21, at 124, 133—34.
45) FHBEMIEAFER S 5 BRIE Y BIE) (strategic
bombing: SB) DEEAIZOWTIE, %4873 (58) B/,

46) See Lukas Miiller, supra note 21, at 121-22.

47) T o Z#HEAEOEIHIZ O W TIX, # 2 13 Lukas
Miiller  LF D X 5 (B A ERHE LTwb

This category of people [on the ground in the
case of a plane hijacking] is also without fault,
and therefore it could be argued that the state
would violate their human dignity by not
shooting down a hijacked plane--thus forfeit-
ing their lives."” If this were the case, we
would be confronted with two contrasting ab-

solute rights of the people on the plane and the
people on the ground which would obviously
lead to an insoluble conflict.

Id. at 123 (emphasis added). ZBZiAED» S DKL
OB LS %, BEOGEH EOG I D HER
S5 EOREH (a legal hierarchy) HIE, —1l
BELONTWLRTOGOBIZRZ P50 (W)
HAEA—HLARWwEWI#HEITF LTI, FA v &L
FHNIE, BEORERBEFET S, FERrL (E
wEEbN R VHEF]) (a defensive right / negative
right against violations by the state) — 3 &b by
R R EERPELEZ 5 MEBFEE) —D
FiHs, ERICE > TH Loz F-oTh S ) HEFD
(a protective right) — 3 b biyk RiET 5 EZRK
OIEFH (duty of the state to take positive steps to
preserve [people’s] fundamental right to life) ——
I ks vimBTHisnsrdbLlh
R\, See, e.g. id. at 126—29, 133 (N4 Y &EHEEMIC
defensive right IZHHFE SN TV B IF N ED protective
right BRIITH B I E R\, B, BERIZK S
B EOBIRIERIZL 2174 TH ) 2o BN TR
AWICAEL TR ED, L EOBERIIE=FICE
T4 TH o THRW T REME I8 X 7 Vw—H-FR(C
IO EOMIIZIZMEICELTIINED, L1
OEMZ 7O A MPRES 2 B2 REEIC#E
Ehpw HEOMEIZX Y, # Lo defensive right
A3HL @ protective right £ ) HEBT S L 7 ﬁ@%ﬂ
R - LT B). Lﬁ‘b%@l')&(i:%ﬂﬁ
EHEEMMICZ U2 L) &b, FEMICIEEE
DYROGERD B\ FOSHOmERKLICT
LRERERBLTCEY, ZhEBBEOMGERHELD
DRATTI LRI TV IR S, ZilEodHic
LT, bo kMW RIHMHPLETIEIZLS ) H.
#4871 (48) @ Lukas Miiller b [l .
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CERELLGZVEWVIEZIEDH S, L
L, BEomzi) Bl Eoda ity
52l EFIEMZITCNEILIIEHST
LEH»EEDLND.

o B ZFiuE, FEOZ a0 E RN
CHWRLTWAI LIRD. o TZATE
W,

C. BHEZP ELIED ICHIHEEDHNE
TRET3Q07ERSY_HENRARESR.
CEEE Tt

(2017 4 ¥ 4~ _H B Ity 34 &Y % d_{ 2 35 61

i, DFO L)L T, BHICR 58RI
(Bboa s Eiay) 2H DA, FElE LT
iy O E % M 2R T 2 s o Bl E 5
AEMBEVHLE, UWFOXIITHRLLTWVS
MIEEEELEDbNS.

A different decision may have to be taken if

several lives are already imminently threat-

ened and the only thing that matters is sav-

ing as many innocent people as possible. In

situations of this kind, it would appear reason-

able to demand that the course of action to be

chosen is that which costs as few human lives

as possible. Here, the Commission has not
yet been able to bring its discussions to a sat-
isfactory end, nor has it been able to reach a
consensus in every respect. It thus suggests
that in-depth studies be conducted.l]

48) S0 Z oKDV T, Lukas Miiller 3
Harel & Sharon & #7248 % LT\ %. See Lukas
Miiller, supra note 21, at 134 (“Ironically, this sensitiv-
ity [of the Constitutional Court] now results in a dis-
proportionate protection of fundamental rights, fail-

ing to give sufficient consideration to the rights of the

people on the ground by declaring them secondary in

every possible situation.” (emphasis added) & 7#7);
Harel & Sharon, supra note 33, at 860 (“Absolute de-
ontology sacrifices the [catastrophic consequences] to
uphold [the stringency of deontological con-
straints]. " & 547).

HH# : 2017 German Ethics Commission Report,
supra note 17, at 18 (emphasis added)

bbb, M GG AR IR AR L
T EHIZ, [BA»OGICAEEIHL T
BV ] (several lives are already imminently threat-
ened), AR [HIIC% 2 DK 2725
COFROBNAAZRHFET ST L DR (the only
thing that matters is saving as many innocent people as
possible) TH 5 & 5 HHITIE, Kbhbsio
PR RIS 5 2 L EICHE > TV B IR
. CoOmRIZOVWTREER& R IR
ESHT, BirMEOLEMELHRRHL T 519,

Db ofatiid, Merrssimz m < Bkl Tw
7eZNE TORMREG L ITMEEZ T, PHFERE
W/ R FERO L ERE AT LIHAESE, BRE
MapsE LTTEd 2T EDL, BOTWD X
ITHb. €I T, UTOEBWIIPVTIE, £
OB R ETH S [HRAD»DOGHBEIZERIC
BWMLTHY | BeITEAET 2 & Bbh b A
Z2MBURL, BELTH%.

B R 1XH 225G ops

(2017 4E ¥ A v _H Bl 15 74 74 3F di_{i 2248 41
A%, fw & Ay OO L = WD THIAL S LCEP
BLELWREZIEH L2561 BEodamds

49) B, TOX) REEIIEBEIHFRESNDLIRE
B & L Cld, Lukas Miiller 25ELF @ & 9 1 BLBRZE
Wi E LTWwWhb.

[Blecause of the absolute certainty of the oc-
currence of the damaging event, the meaning

of the distinction between state action and
omission almost loses its relevance in this situ-
ation. Therefore, the distinction can no longer
justify a general priority awarded to the defen-
sive rights of the people aboard the plane be-
cause their fate has been determined by the
hijackers, and they will die along with the peo-
ple on the ground. Itis not a true choice.

Lukas Miiller, supra note 21, at 130 (emphasis
added).
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TR IcHiL <) wC, ko [H%2 7215
ZLOFOBVAA ZHFET L2 L] HHEE %
YA Th o7z, EEAPZIH T 27T
Th, TOIIINA T r v 7K 2 BB
PHEET BLEOAL DB TS BE
(the people on the plane will die immediately) (2135
BETFBETRETHLLHERMTLLOPHAZITS
np0, 22T, WEFHLELT, PREDE
BIMICIZZD LD HINEPT 2 LR B2
G—Yi#EH T, Mo rd HoBER D
FeRbgtytny—& LT, UT, BUux
FHD E(RF - Faa— A MNFEFD EHFIRLOD,
RGO NA Vv v 7 BRIFSEERA]) & iR LT
AL,

A. (EILREH)D

VA F FAIV (FREMEIXNCIS : LA) FHO
WLmh [/N—5 4 )V -9 3 v b (Vertical Limit,
Sony Pictures Releasing, 2000) @ & ¥ # T &, #K,
o, ZLTHELSOXHEAS, —2ou—TTENF-S
Tuy 7 - 7534372 LTWANHEHY — 2
BT A REEOSET, B—7FP3HZOKEL
25N s 22T, B—7O—FTIH
Fo TV KEFTHZEICH L, BMADTO L)
HIlxEH. . . BREULHELE, Idhne3
ANEBDIZFATLEHZ, &, —FLTu—7I1C
BME o> TR, MALTOXHITE R
H. .. [BREA] ZARZELLER Y XL,
L. LA LEER, ERRXBEZO—TH 5800 8
LCHETSE, RELHEIVEZKRSL. ZoHigss
LI EGRo TREBDPBEIZZ s TWizE 25,
K2XLlo7uy s bTHEL, mOEREH

50) Id.at 132-33.

51) Cohan, Necessity Homicide, supra note 4, at 134 ;
Michele Cotton, The Necessity Defense and the Moral
Limits of Law, 18 NEw CriM. L. R. 35, 56 (2105); John
Alan Cohan, Two Men and a Plank : The Argument
Jfrom a State of Nature, 29 WHITTER L. REv. 333, 362
(2007) [hereinafter referred to as “Cohan, A State of
Nature”]; MopgL PENAL COoDE §3—02, cmt. 3 (AM. L.
INST. 1985).

CHEHLNLHRIEZATR TV, | .

COWMEDF T T4 T 0, LKBOFBI %5
B -REFRENOBRE, u—7I2id34TlE%
240 > T T, 2024/ - Bk
BRLFIELRV, &I REITE Z T REE
A, (BILUFEFHI) (Mountaineer Case) & MHIEM,
7 A Ao [HEHiIEM] (MopeL PENAL CopE §3—
02) SERH 3 % B2 HE (necessity : L) —4F
12 [choice of evils] &FHINZ—IZF YT 5
HE D H & LT, Cohan % Cotton 2534 L T\
2,52).

DR FEZHHT 7L, 2 Aomddkbh b
IDd—AoEELLVIBRPEESINLS. L
2L [hay apEORIEOHR ] (founding mother
of the trolley problem) 3 & L CH %% Judith Jarvis
Thomson 25$¢#2 L 72 (K- 725%) (FatMan) %
(g2 BRI E) (The Transplant Problem) 72S7RIE
55912, UFERNLRGORDLIEIZTT
X, ZROGOEITDHEE BT 5E R,
TLHANADOHEB (intuition) WA XFLH LN
WD, ZFNICH b ST, R CBRILREHEH)
TUE, [HOGEIR ] 2SR % b3 % Bl
I TH A ) ».

Cohan (%), Z O M7, WEHEMO L&
LB H D ENT LT AE. ThbbEINK
MR IZMT 5, B—=T O TFIZfE5(FOELE)
(lower climber) IY)DEESINTHEESI N LR T
b, TN OBIRPATNTH G 2386 12 -
72 (no matter what, he will die)5”. 4]0 &3 5#R
&, HI(FoBLER) o [ % 4 L72T o
% | (will accelerate the death . .. slightly) {Za# &7z
V. EI)THERHIE, 2HHICEENICR S

52) Cohan, Necessity Homicide, supra note 4, at 134—
37: Cotton, supra note 51, at 56. Jd CEILFKEHH)
KRT 2 0REE#ED 2 B ELE] ov%,
FEMBEEZZOFEFRAL TV ERHIN TN S,
Cohan, id. at 137.

53) Bert I. Huang, Bookreview, The Trolley Problem
Mpysteries. By F.M. Kamm. New York, N.Y.; Oxford
University Press, 2015, 130 Harv. L. REv. 659, 660
(2016).
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T2 E 0L, (EDOEILK) (upper  climber)
B (FOBEILR) 2Y0EEL720%5, [DhFlF%
IZ] FHEESNDEVIRTH 5.

Z ® Cohan DfFHIL, AW THAH. L
FOTMMIZIL, COH 2 TR 2 ) MR 19 2885 m 3 i
BHBRITL, EFHLTINTVSE LHITHEK
CLond. L &b EIIRFFDI, (FoEL
K)DI%E, H v bDBEEL S [FE] (means) &
LTH->TWERTIE RV, B—TOEL %R
W2 EVHMEDOTH-T, B—TDO(FD
FBINK) ORI GEXENZBA) (intended kil
ing) Tld 2\, HZe 5 (RN 7 R LS % M)
(collateral/foreseeable sacrifice) T & 5%, i z 1F
O— 7% ) L7, Mookt (Fog
WFR) Do T, T—T 95 ES %7
BEBEV) HMITERTEX 205, (FOFEIL
R)OREFERL7ATHTELVOTH L. Zill
EOBESAL, Dok i EIURER) &S
P FEE ORI DZTH S ) .
(B WHHELTHFAEIND L) @Rz, &8
B—=FHLTERATLIRTIL W, LdFbhTw
%9, . UEFZOWS F UL, LT, ZH?—
B LDV ZOTH A, Fhiglc, Zik

54) (K- 7:8) (Fat Man) & &, Thomson 2522 L 72
REHEBITH L. BEMTY TOMBEOEIZSHD
FEEPIET, TOEERETLLERTONTIHA
TLEITIED, BENRELEEYEZHEICHEL
by 2k FS>TS5ABM»2 2L E2d R
HIoTWwWa., Hilid, ZORBEOLICHE»P-T
WABRBEDO LICET, 725723 0BICiER
S 2B HPHEFOM T IR Z A TT OB L X
RTw3., 8T, dhild, Z0O(Ko725) % H UG
PHREFLLTS AR RELEHD, L)
Ws(Fat Man) CT& 4. Thomson, supra note 16, at
1408. M5 o gz HifIE) (The Transplant Prob-
lem) %, EHIT®2H%R7H, KHEFIZ—2 DMl
FLELTLEBEL2ZE, —OOBEELEL TS
BE24L, LEzLELTLIEE-HZRZITW
T, TERWS A I V7026 57 OBHFT MR
BT RELGTCIIEFEZRIR > TR
B3 EOREYVHAATSOOEEHE S AR
FHIEICBALTREDG2Z WD O [ AL
TdH 5. Id at 1396, 1401.

DESADOTIZT @A H > TH, THIEHKARZ &
THHLHBELTBOTTEW)

EZAT BILRFHD = (N A Vv v 7 RS
BUBERG) & LT U, BEEEAI Gl S Ay i
H %) ISRV THEBENA SN D, HiksE T
HEF LT 20N Vv v 7 B SERCBRER]) 1

55) Id.at1396,1409. 7B, K - AEIRZ L7280
T OMRRED, HURHREET AR LTED
REDOWENFLNTHEL LA XY AHH (Regina
*F Dudley & Stephens $ff-) ——Regina v. Dudley &
Stephens, (1884) 14 Q.B.D. 273 (UK.)—3d, (ko
729 R (EEHBBHEE) LFERICSEINT £
BoOLoLROBHIHFREEINTVWERbN S, M
H& Dudley Ffk 25 (FRERY/F W LA 2 85 <k
T, (BHESNAEBRN KHHSNELZHNSTH
5. BIEGY) B (BRShZHAN) & (T
R/ FRUSEBE CX2XE (Koo ll) %
(EARAETE) & (RERICEabe ) Lo
WEBLUTHMHLTWS)., T4bb, Bk
17 7% @ #5414 Richard Parker @ k2%, 4R 2 Dudley
%> Stephens FICHESNLHNIIHET 5 &, HHZEE
EONLWHIIIAWT (Ko 729) (e H
) LFL (BRENLEN) THhoT, HHIEDH
WLCTOHMIERTE D (/TR LS5 H%
) CHBETERNTHAH. b, EDE X I
YKz kA TL T - 28H%% Parker 13, Dud-
ley IZREINLHNZ, HIbITLEF ) EMEIREICH
STWHEIZ, IhEFEhbEN) I2Ho 72 &R
ENTLEH L, TNROIXEBEICIT LI EPHR
ENZohLbhdl, Yilsk - WAioEBE L
T, 2L VELEbLNS. fTigh 51,
B Parker 25, 72& 2 BB iEM) THo 7z &K
ELThH, BADAIZ Dudley 25BE L 7247 & 1L aiak
Oy (BRMEBEN) THDHILIEY TV,
5CT®H 5. See also Cohan, Necessity Homicide, supra
note 4, at 161 (“the killing involved using a person or
persons solely as a means to an end” (emphasis
added) LFFMliL T 3). % B Dudley FfF 3 H D
fhaid, B AGENEIRE 2D REM 2 H R S Ay
CHNnTwas. HFHo L, %5 &L Parker %
BRI RETE o7z, LT L0 L
% Parker L HIZZIFANBRETHo72L0nH 2
Thotz. LDZFOHE KFITX o> TREDERFMIC
W ENTWAB. See, e.g., id. at 161-67.

56) Seeid.at 134 & nn. 68—69 (MopEL PENAL CODE §3
=02 cmt. 3, at 14-15 (1985) % SR L 72535 fEF
LTw3).
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FBNA Vw7 ENTiRERIL (2 F4 7y F
Wize 93 HEEM) ZRIHRICL TV B2 S, MM
ORERD LI ICBEINT L ORERFRAIIGLA
BEMICH o ERET .
CEINFHEB) & (N1 T % v 7 BRIRSS R B])
EOMENEEZTHDL L, BINKER) T,
BB E LN GOEIN—N— (N—F 4%
Vey3Iy b TIR—H2) ThHINED,
DA Ty ZRRERBERG)DTIEIBZH <,
Mbhsih oo BAIZ100AN), KRTHE
A E I - THER SN S D 51
AU 2R M ENBEESIEFICEREKEHE
METEDHPHENTHS . HENEKLS
A Yy IR ERE) OBEGS
g, CBILRFEBND IS T(T OBILR) 28 ) i
TIDIHEEENLEREDPD LI,

57) Cohan, A State of Nature, supra note 51, at 363.

58) F—<R -T2 4FRADEZKE, wWb®L [THE
WEROEHR] (the principle of double effect) 12X i
X, (EID (intend) SN 7-RAFHFES N WITH
D, (Pl (foresee) SN THIUTHE SN D L
WL Bz X, (g G 8 ) (strategic bombing)
TRB T ZBELEROREIMRENEE L -
ThiFshairh s, CRMinYEE) (terror bomb-
ing) & LCHKMB/TROKREZHNE T2 5%
W&o THRFRIIRE LS 2 LITHFESI RV,
Edward C. Lyons, Slaughter of the Innocents : Justifi-
cation, Execuse and the Principle of Double Effect, 18
BerkeLEY J. Criv. L. 231, 288 (2013). (B &7
BN & A BERY/ 7 L 2 BHE) 0@ i, Thom-
son, supra note 16, at 1402 % 5O I XBHRAE T 5 TH
5 9. § %P bH—7 ® [The Transplant Problem ]
WCRAWTIE, AELR FF—%2 BB SN DR —
NDOFEHDLEIES, BRI BRERTIZA S ORI X
STHBLTLE) LHWZZERTETICH S ITN
3, M50 [Bystander at the Switch] 12T
X, GIEMROEO—B ey 3 LHEET SR
RICHZTHRS v, fto THIFIR (BRI N7
BN THHITNED, BHITUTHR/ T L5545
) B ELRW, XTI RELD L. B Y
# % Tt Thomson (DWW T IR EBER L 2WiTh
Ed, BIZEELWHEESCH E LT, EEEH T8
ByEREL e by — R TR e R R AR - HAA
ame] 48 5 21~54 E (2020 4E 1 A 30 H) =M.

TH AL 5 R H oZi#Eodhiziz, H~A
Vx v s BOREFRESMN L RIAA D RETE T
HVIRLOEPLBERIIFERINTVWE V) ER
60 BT BANCARARBEL AR TH
5, LI RmEEBEL AN HED R
7260, AT, BEICE > TORBORRIL,

59) EEP—H%THZEiFLVEIZOWT, Cohan i
MoptL PENAL CopE §3—02, cmt. 3 # L F® X 9 1271
HBMALTnS.

Although the view is not universally held that
it is ethically preferable to take one innocent
life than to have many lives lost, most persons
probably think a net saving of lives is ethically
warranted if the choice among lives to be
saved is not unfair. Certainly the law should
permit such a choice.

Cohan, A State of Nature, supra note 51, at 362 (em-
phasis added) % Cohan, Necessity Homicide, supra
note 4, at 134 (emphasis added). % L T Cohan &%t
FTRD X SR> Tw5b. [From an ethical stand-
point the upper climber may feel that the action
would be impermissible under any circumstances. ...
One might prefer to die honorably rather than be a

survivor at the cost of another’s life.] £. Cohan, A
State of Nature, supra note 51, at 362 (emphasis
added). ZHiE, HBAAIIRER Fa v aEHO—
DO TH 5 [1GHHE] —HR\BBNESR—IT R
THICHY 2 i 2k I % R % 0 ARG 72 & N % 7
Bk, BEBOHEMLSE TREBRATINEO X
IEICMS e 2 A, ER—, ZX4OBIEIRDE
H2S, A ER A 3RS LB X T2 e 2 Bl
SHDBEHWTHDL. TOFAZEICHBEZAL L, 30
HOFHERLEHEEA> T—E2 BT L2
WS HETH 7.

60) A - ATIBIEA8) - 143,152-53 HH &M (A
Yy 7 BEAOIRWIEH FIIE AR RAE S e
LRERFRBOMH; I LLbns] LHiE
TERVEIEN). Lal, BETXF I ETRE
HPAE UL HEEZMET S MY ORHD, R-L
TRAVUSNOE L O EHEBFER - KRR S
NBTH? ) M.

61) L2LEWNICIE HOERZI ETIHIENDRAN
FEFDH> THREINZVE W) VILEERSE O
BT E—B L 72 L3Th 5 L7355 DI, Cohan,
Necessity Homicide, supra note 4, at 135.
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Fadniel, RENINOREEZ LD, #
D 2T & Vo IR ICEE O % W H
WThEN,S, [FMEDLZTHDEZ LIk
5] LW XFTEIIEIRETEEVE VIR
FbRZIENE60,

RIS, FEBEONL T x v 7 FHETIRERNOIR
WELBTE 2 Wwh S, BRI R
AN &0 ) I HIBT AR 2w iZ 3 TH D,
ZD X9 BRI TRV TERGAHT S
NDEBENDDH B &) BEDS, EEHRTIIR
ENTVBER . F/, BIIRKFP) & IG5
BRIV EL W) LGOS BURMICHEL T
WhH LW RRATEESD L wiFh & 60,
fis i OFFFEIZ [P L ERIZ] BFRICH
FELTWRWEW) SRS D Lz,
[RBOK] LWV XFICOVWTH, HilFD
FRTIE T A ) AATEAT R - BRI OREH B
BHTH B E ZAHD (last clear chance) % Hw
T, T, B IEEE e L 3e7
RTRBZVEETH-TH, LFEFHZASH
X, mEBEOmKE _fiﬁ%lﬁlﬁﬁ"é’fﬁé%ﬁ&)é@ z

Z 2 TR 2 B o oAk, HAETEE
BNV E W) FEETH S0, 5%2.*1 ¥
BOEMA 2E) L) BEGHIL, @ETHNI

EIFHET REME 2 RN TR S L,

62) AR - WIBEAS) - 14 HLBH (MEKON
ICVBALIE, THREPIFIT I N6V
MR IR EIZh B L$5EE L T] b,
[N G & N DRz 2 o AR WK A 0 Bt

W L T mERICHSOERLE FLoRELr =23 5]
G &EREH R 2 T LA EERH LML
T, BITw2 LB, 2, Bl EWm [7 5
v b (Tenet, Warner Bros. Pictures, 2020) (2w
T, OB TWEEASADR(T Y FL A - kA
=) &, ZO(FrHI) Y Fro ) PERT
EBRAICHUYTEEED, EARE(FY Y M) &
DERFEDF F T 4 THRT L HIZ, EWITIIEH O
ST ERIE L TRADPRE SNERTIE RV,
LAaL, ANEEhR»EET 2 RKBHLBET 25T
HoThH, FAYTHEACES ¥—) ZEIRLICL
TAFE (A =) LT RETHBEHERTS
DTHHH) . RIEVH[/NIIRITETHA).

L»L, ZZCT%i#HEDHEIAICE, —HOMN
LB MORDO(LF 1 7 v N2 93 )
ERWEILTHRLY. FAEHE, Z2OREDPS
KA IR 5 R oEREL -T2
EHBRINLIFEMNTHS. 27147 v FHZEI3
fiid, BERIZGRNZ (L2 X0d, Bicabhy
SV DPRETH D) TN EBD, FERED L

63) Aniili - BiEEE(18) - 152~53 H (2D k) ay
Z¥y MR ROBVESRFEABBORRE, &
WIRCH T 25 E L 72 & 48 4%) 5 Lukas Miiller, supra
note 21, at 131 (BB Z EM{LT & SR & P19

IR T & 2\ & BB AT 2840 L7 L M),

See also id. at 129, 132,133 (FH 3= Fiodmx
OB e HIRSE R BHEAE M T 5
L OFEESE DN LIV, BREE
RIFTFHROGIEDLN L EREIITREEICHET 2V
Fholed, BRICX 2 AEREIZARN A OBIER
IZA L% (sever, immediate, and actual violation of

. fundamental rights) 5, ¥HZHELZVE
\z")ﬁ'cfﬂﬂ) LRAICEDWT, N Uy 7 BEEEERIC
LR EOMOEEBITIIBHEETHLITINED, 1
AT%y 7BRICE 2 LB L Eodo LT
BEMIGBE w25, B Lo defensive right ® 5 A%
Hi b @ protective right & ) DEBT 5 L) EH %
MAL228, LalnAd Ty y 7HICK 20 R
E%/ifu@ FOWEAFITHELFRICEL, W
WOEII D IFRIEL LI N VRS, %Eﬁf)“%‘f

’ééﬂé’\% LW, L2ATY- 11 ML
oLlhio, RHEEBBEEREROEH S ZETE, o
VT AT G R BERICE D TREMEREZ L5
BRI L 72 RSB vt 2 ¥ 4. Phillip A. Karber,
Response to the September 11 Attacks: Re-
Constructing Global Aviation in an Era of the Civil
Aircraft as a Weapon of Destruction, 25 HArv. J.L. &
Pus. Por'y 781, 809 n 139 (2002) (REALAFEEEEH
EaaH). 7o T, BERGFICEDEDOTHLKH
HEZEMLLZET, "MV Yy 7R EORERH
A Beoa %8y 12 B &) HIWiE AT 0] ik 2 1 i
O THEIWICTINDL I EHFEETHA). [FH
M1 &, BB (67) (243 5 AL (B PL—Neg-
ligence) ZI.

64) Cohan, Necessity Homicide, supra note 4, at 135.

65) See, e.g., “last clear chance,” LII : Law Information

Institute [Cornell Univ.] <https://www.law.cornell.
edu/wex/last_clear chance) (last visited Oct. 11,
2021) ;s Mo Ry Mk midBEA06) 64 H D =



SPEF 0 E BT B IR b oy 3 RO R FEIRZE 69

CHFBIIEEL, EEMCLTVS. RIS
BN ORI, FFRA & b & DR Ol A 72 8
BHNEPL LG5 Rw. LALENTDHEE
WA T xy 7 SNFHER, Lo 3RS RO
BEMG % BB L 72 R, N O RS
FEONA T v v 70 L CHPLE T F5E1
o TV, FIEAKRS 75 22 221l
PAREELEZA, TV U DCIZHDoTW
7o, RTA My ZAPEIBFHERFHE R RO
BEAAHTI T zo Ly GiBR#128). #
WA INANE F—T7 75— - —-F FFE
WO N T~ [H 231 /N—] (Designated Survi-
vor, ABC, 2016-19) O ¥V —F1oO7ay b
L) BRRBHFEICES72hD L. FEI IR
WTHM I, &) #IRDS, RA2LT[FAY
VUNoE 4 D] 2 ODANA2DOBERZHZELNLTH
%5 h. BENOREAH EIIIA &% »
EVIHHLHNIZOWTIE, £ ZF b M TFHIRE
J55Hib - TH 5+ ROB) ERITHE V0T
HoH05, AFWERERICESNT, HREE
FrDAETE & 2 DR & A BRI HERR LW
A FILTHRLWIETTH A, iEoT, %48
RIEHREAFTERWEAIIIHWICKBIZE FH
T LR B E, BEE LSS NAELL
RIFTWwa EdZiFkoLNR LS.

ZFLT, IRDHT A IRETEDE - BEET
ORFHFIHEBTH 2725, fabrtkia QWRFHE%
%) (expected losses) TIBIRT 5 Z & NHHIY &
AN, ThabbPHRENLEEE (L: Loss) I
ZFOFEZERYE (P Probability) % 3 U 72 T8
Banh,

B<PL—Negligence

EVH) R TERENGT . 20 BEN S EBl—
PR REOL) R I EFREP) —IE, EH,
FHNIELRICATATRETH LN D, TR
B BUES AT AWRE R BIETId v, ER R

66) See generally 9/11 Report, supra note 1.

HAE, AT RE R EHROE S Nz HE OIS
ThH, PEINBIRIEICERMEZE L ok
DL FExITRT 5 & V) (BELY) (reasonable) 12
fabtt % 308 Lz ECEIUICITis 2 B2 449
RETHDHEVH) BEAKIHTS. 25) 20
BHMFIMEE S EoRBEZ ML 2 &
P, BECOHEOHMERICEISNTVWEDTH
5. TZT, PIZITRERE TS W72 T x
v JREPRTIIEBEI~NOL B HIFL TW
b, ELEHMICHERINZEEEZHEL TAL
J. ZTLTHEOFREFRAORIE (2F 1Ty F
Mz O3 MEM) DL IITA0H/THo7 (5 2
FoBUEKR) ERELTA L. FBEIE T3
BATCIZE L7235 A O REOTE R X 5585
B2 1,000 8% 53, TN D EHE DG
PINTHEEMIA L PEOTEHS 2 L
WD THAH) LHELTARDL. FAEPET IR
BITD 80 < A WIEBIED W, BHIZFB T2
BT, EHEHI0FANEICHTWE, &
T, T 2T, last clear chance 23 55 b L%
WHhLBEREIEZ ZRETHH I D
ZOMWIZH LT, FFERBLTERALT
WHIEP D H, DFFEREN VT IEREMDOA <
XLV A FORBEETH S &) FEBERER
B - ALEREET S P4 v e, REHRI N
EEXN, PORLOFOERTHRA LRSI T
UTEHLDORGEHEEECHELHL LV BHE
FEEREBEL 72T AV AL OBTIE, E2HDEHD
RebOTHAH. EBEOLIS, FOiHT
BT E T THREDTHE SN DD OFmAIZDO N
T, INEEBWNICHET ST AU A E, HE
W d—u v N TIHREESASONS & b
ENTWBE®, HARDIHFHIUUTIZIE S XX D),

67) United States v. Carroll Towing Co., 159 F.2d 169
(2d Cir. 1947) GBJKFELIEEE L L Hand Formula
——B< PL—Negligence——%%%). #h# [7 *1
AARNEAT Y FEM &L TR 266~77T H
(Hrge sz B, 2006 4F) 2 (Hand Formula
B .

68) Lukas Miiller, supra note 21, at 133.
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ZMEOE S ALY, ZEZTAHATHRLW.

B. (FF 4030 —X MEF)

IFXDNAD, FFrokhd IRy
7oL Zh, ZOHORFIRMEMLTHRALINZ
I ol TEITEROHEIRTHEELSIES
n, 25 YOANLFFERINTICHEZ LN &
H, 25 YHDIBEE— (F ) (rabbi) & IFIE
ns PEGER-72. FEHL, bLERS
NTVNIIRTIELEENFFIIREIATY
2. BT ZREEE/Z LIEEBHE TRV (not re-
quired) T ED, FEINS (permissible) 1774
Thol s hi.

Z® (FF - ka3 —A hZEH) (The Nazi Holo-
caust Case) % #4934 Cohan H £, ATk
T —HICBENh T2y YO N4 kRIS (FEd
B3EAT) 2B o 7RI T, BRILR B & HH
Bg s, MERIE, BELD OSRGOS, KT
DI L > THbNDE N2 DBEDBE VI TH S,
k.

B (FF - Aua—x bEpDIE, ZHD
WEFLEVIYFMBENZERT 55, KT
BRI T B L) (R 22T 5 sV T,
BEEQEIH EORBELZHETE 20 (N Y
Y v 7 BEERBERERICEB LTS, 2L T
FEd % 3EM) 128 o T2 RV TH N, Vv v
7 RIS SO A [T 5.

(B2, SHIEREOGHBHTIEH B, (FF -
A I—A M) TRRETFOEIANRKTH S (&
A Tldiw, BARTEIMEIEAZIZTN
WXHMIZEEON-OTH L2050, KRTOIEIE
M/ FRULAZEE THo TOERIIHRVT NS
Ty 7 BIESEEERED ML Tw5)

B (MR PR LA 2810 oG

RETHRAT 2 REEBNZ, BB FERD
FEAD IS VISR WT, BiEORMEF LY D
FHEIDBELEDE L wv., T bbb AREOHEE
FHITIE, ZROGOHDVEOGORIEE V)
B, EBINCIEEEERES 2500 Lhkwn

BITHrInEd, ZOHMEIIBZEL L, B2
(R P LIS 254 Th - T, A& [FE)
ELTHE-Twa EzFIEdsNG W GER R
BA) TlREVWEZAICKkDONED2S LN
W L L (BRI RN & R/ LIS
BB LW R, PBOGORIREET
FTHIZRATDTHBEVH IS H 59, L
L2062, Bz LTRER IS EROER
MRz moNs0EMENME»S Lk
W0 SIEOFH R D ARSI B KRR
WL nwEZATHAS.

A, CGREBKEEE)

7 A AEEKE 7 7T Y WA 5 ] (Squalus)
SRR R IR, T Y U REIZRKL,
fDFRK L T2\ X~ DR KILK % B <%
2, TV VERURBRAEEORBEOR~ iR
VO EEEZ A, UV VEEMBAERIC
HLAD LN 26 LOMEHFHNLTILLE. BK
ZhcE - XEOME 36 B34 L TRl &
N7z, Cohan i, BE% B® 387297413 neces-
sity (Fal) MICHEREI NS LML Tw
%72)'

K& N T vy 7 RRIEFEBUEGM) L o,
M, ETIITRIERIII B0 F v
FEREIVDBL N L THD. IMAT, 26%DE
P TRERIMICERE] ShRTE% L, U
BERY/F R LR 2B IC k572080, N Vv

69) Douglas Laycock, Observation: The Ultimate
Unity of Rights and Utilities, 64 TEX. L. Rev. 407, 409
(1985) (Thomson, The Trolley Problem, supra note
16, at 1396—1401 (1985) % LR L2435 “But she
[Thomson] has already rejected as insufficient the
distinction between killing and letting die . ..."& 38
1),

70) See Jean-Francois Bonnefon et al, The Moral Ma-
chine Experiment, NATURE, Vol. 563, Nov. 2018, at 59,
60 (ZHOLDOLHOBWEEZ AT 5 2017 4 F 1
_A BRSO L, KR0S
Bg % L 4RHE) .

71) Cohan, Necessity Homicide, supra note 4, at 132.
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I BERBKBHIDOGEG LM TH L. Mk
HIE, 26 BABERTE D 36 HDOEFIITRETH
2Hh0, Y rELRAEEOMENN LA
DOENBICAEFLTWTHEY KREOAF L W
I HMGERTE 7255, HLADOLNMED
(B EN N TR, (NEER/ TR L
HEEE) D THB. MAT, MEOREZM®
L) (A BLELZML, (0N TV x v ZHRE
RYCEFB]) & OFPETH 5.

B. (4 LBRARFREBEF)

WA Ttk 2 i3 2 212, 2B
PEE L TERZIRSETERFE—RKERRICEDS
LOZFFITIE, BE-ROEZHDT &R0
KL LRvEV)EHICK W HELZ RN
%, & [HEHHE] AR L T 5™,

AE, 2017 4FE7 HOWHARZEH ORI, ¥
AR BRGE U T iISAKE L THEDMTL F
SHiERVEZ X5 RESEFTHS. b
B TR L7 EF &, V6 HAROSR T
RFAENRL 20T, BEHK BRI F %
Bt L CThb.

(& BBR2BRFEBD L, (A Vv v 7 BEII
BEGD LTS, £ OWEE NS 5412,
NS PR DRI EFRAICEFA L T B B
THETIUTHEDOTH L. HIZ, BROWEX
BRSNABEAN)TEE L HHEY/FRLEZ
B Ths Thbbliamezl) HICER—
ROV RZRTIE R L, Bk L TRRITHE
BB GATOIHEEE S L) Bl

72) Id %k, FEEGERE LT RELODOHEH T
=) =W ZIIEHM T 2 B o TR 5L
AMIIMIC T EA e 2 A, M TICEY fhnT
Wie— AOBKE D EFISRAG LY > TET
GO TLES7DT, MOFHENFRLES X
IATE S FHEF LT WA T, 20 F FTidio
REDPENZ D) oz TH % L Z OB % M1
POBIEFAL, HEFENILTLES>IThEb D
Fe BT o 7288, HFAIIFFBE S N b o7z
& Cohan 25fifr LT\ 5. Id

73) Cotton, supra note 51, at 56.

FEEOLNE. FORERITINNT, A4 25EEI1
(2 [ L 7% v Thomson @ (K- 728) % (if
BAME) OHFA™ L IZXH SN 5. Mz TlE
PERETHERE, WA EZN LTI REN
ZERTHHICHS. (FLAERREOHEH]) T
&, WARMOBELE®#T L5512, BiKE W)
WEL)DBBETHD. N Vv v 7 RIS
i) b F o LORBHE EHET 52 OB L
W MEEY P L 20 D, (b VEL LT I,
INECTRALCELFHET— (BLEKFH) R
Y (FF-FAuoa—R MEF) —ICD BT 2 EHK
TH3s.)

C. (EENUT7—2EH)
EHERTITbND b7 — D34 a8
HTHETDE)ITHDINED, BEETED,
MU T O 3HICEEZSEHIT LIV TV %
RBHFE LTHES.

(1) HEELTH2 L 20,

@ HELELT EEONDE, KO

(3) RO HEENAILE 5D

M) 7 =Y TRULEOZEONT (3) ICORGE
WENET. I Q) OBFEOPFTY, AEEIZIHE
TELZENLBEENEHET L. ZOH, L)
S R EGSELIENTREELLTH S, Db
DL ICERFITHNT, ERICEEZ TRV
BOHHETIE, BN 7=V L) RIAER
BB ER SN T DB, ZEICETRE
BERLROPD LN,
FOEHIB M) T=TENL Ty 7ERESE
BBAG) L OFEPEIEDIBAA, VLD
ZHEAIEZ V) PR ERNLMERTH 5.
WaLEMEE, P T =Vl ko TiEfE 2T
bihZaw () oBEL, N Uy y ZEoOREg
BEERIZ, Rz EMm) HLHTHLH. £

74) (Ko 7z3) & (AR I ) 12 D v T i
(54) & (55).

75)  For this section, see Einer Elhauge, Allocating
Health Care Morally, 82 Cavir. L. Rev. 1449, 1495 &
n.139 (1994).
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DEMTIE, M7 —YEAREICGHEINL LD
b, WiEO GFLREH) 2 (FF - Foa—2
MDY IZEVAD L,

i)y, 3) DEREFEOHRT, HIEEICIZHEFECTEL

WAL % BERE S N CTHEBE SNSRI T L7
FHix, RRITGERDBEM) D572, LrLE
hig, %%6A@I§htquu&§<ﬁ
RlRY /70 U152 B [E e,

EFE ) 7=V Ty 7 BERERIEE
By OHLENZZ 2 5L, MHETIERBERE
REEBES AR I THEB LR TRTIER
{, FERCENEL)Z2TTH Y, HDOZEDA
fE bt & Ve L 72 O B RS R R T
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