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The Arbitrability of Corruption Claims in International Investment Arbitration
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10/fighting-bribery-and-corruption-in-africa-from-au-and-oecd-conventions-to-a-
general-principle-of-international-investment-law-guy-marcel-nono/ #x # [ 55 H -
20204 8 H22H).



IR I RE 23 B > B [l A B D 52 BB

WA (AU) &, REOTTE MM T 2 WP &H 2R L, R ok
FOREB % 50 2L HEREOBBAT A ZWH T 57200V 7 bua—4
ZYTF TP HAT VS, T 2T AU BB IE&RH5ED S, 2006
48 H 5 HIZHR L7zo 20194E10 H BIAE, S50 MMEE D 5 HA3HEAZ D
SR PAEL TV B, [5RId, OECD BAIUKFGIE S/ & 13 Bz, 4
E AR OFERO A Z R L THDOATIE R, REBMORBAZE
tdHSWBLEIIL L 7=ERATBIIOVTHITREERET L LI, 77
HAHENZ TR TOLELRFEEZRHT 2 L) KRDOTWD,

PLEo & B0 OB A EREE R4 FHBUF, ZEEBMEICL> TTb
NTWEY, LTFLLE) LRV ONBUIRTH 5,

TiE, FBH LBV OBKMEAMME S 2 HRE, Lo X9 RIS
FHRICEDSWCZAIIEG S, FIHICBEL TR0 L) EhiET
IEWAT B EREL, HBZ2RT OO0 LTIZBWT, Zomizow Tt

I T REME (SZBET)

T, MEEEIOWTHFVDD L WERD, T AEORBATEIZ X
ODRIE - B P85 2 o Nk o7z U THHERMB Z KT 5 D1
LT, HBEZAED, BERICEDMEP IO TEBATH DAL % B
HILZ AR EE (09 2 BRI 2§75 2 &7 v

AT (D 2 A BMBIEICH L THNAE &, Thae2id b
PEPOYME 2 LI LDICT HHITTH LA, ZIUEUT % HR
PR ILHE NI BN B Do MBI REVED IS DWW THE§ 5.0

1 (hEERILORM

M, BHEBFIHHFLZMBICLVFRT L EVHIEGEICI DR LILT
b, HWHATONDEEDTHL, £IT, & LOITHILTORILAME
L AR, NI ZEMEREWE (BIT : Bilateral Investment Treaty)

7



B HERE SE55% 55 1 7 (2021)
BPOMERCKERN 1 E0H 5o 2019FE R TICB W TR CHifE ST
W2 BIT 132,8951H 0, F7, 3B9DFEHITBWT, HEFHEIXITON
TV, Bz, [HEOMRME, PR ORI 2 HAE B
R IR B B O N RIS B o R o 15 | (R T H s s
£ TIE, HISRICEB W T— ORI E & BRI EORER & DO
ey DFJLIZEI LT, ICSID 454y %> UNCITRAL A3 BLANIZ & TP
BALTELILEMEL TV D, HIFUHEMIZI D L) REEIFE
T LD, WAOMBZIEN & 5B,

B PR GR H425 1 B0 [EHINE, WA FHEDEE T 238
o THHFITOVWTHREERITTE I o TOFENRVEAIE, MR
&, NIRRT H DA E O (RO 2 < ok E O B %
o) RN T SEBEEORMNEZEHT2b0E T 5] EHELTY
%o

F 72, BI2E, KREE T AEERE (2012 U.S. Model Bilateral Investment
Treaty, Treaty Between The Government of The United States of America
and The Government of [Country] Concerning The Encouragement and Re-
ciprocal Protection of Investment) ‘2 1%, % B3 5 #y% % Mhdkic X 1 1
Weg B & eilikl, WERAS, REEME, mAEE, DUH & iz
EHEICHT A MEICOWT, (1)BIT, 4FHOAEL2EE, (3
DR PRID 7 WEEIZE, BEH LA E Q3L S FERR 2 oL 2
BRENBMT 22 LA TEDLELTWVD, ENICEHELEROZHIIBIT S

10) UNCTAD, “World Investment Report 2020”, p. 106.

1) HAEAO=Z G ML —7 4 v ZHRASHA, HENB T 2 A 8EE 7 1
Vs ML T - EOME L RO T, PEEBFFEHFT L LTRE
R UL EIRR 2 4 — (ICSID) (IAPgR I & L7253 F25, 20204F 6 H20H 12
ICSID IZIEIC B FR S Nz T, HARMIEN D T EBUG I L THgte
L7 BBMEBFTh b, HAMER, HPER#ERE (19884F) 1155 M
PUZHNLTZEAT o 720

12) https://ustr.gov/sites/default/files/BIT%20text%20for%20ACIEP%20Meeting.
pdf (BAEBIEEH : 202048 8 H22H)



IR I RE 23 B > B [l A B D 52 BB

SIS IED AP D 5 o

ICSID (223 % EN72356s, 1E LDITUFEHNL T DWW T ICSID
PR EERZ AT 2 0Bz TbI s, LT, BHFIZLDH
FrOMBALOEE, GEIMELL 0D ETE, B TIREDOEEME
ZOWTOMRD» TDN L. DT, FEMEOMEIZ W TR 2.

2 HBEMORE

MR DIEF LA EIEEROILE L Z AEE OO BIT 1230 &2
EINTED, oL EEEOFEULEMSMEASNG, T4bb, M
IEASHNL T2 2B 2 08 00%, ZAEOERIESG LTV 2085508 2
FHOFBEEM Lo T0DHE W) T ETH D BRI X B3 ICEEN
BaWEEITE, MEREBEITES NS,

JE W B E AR b 7z LR S5 & LT & b Metal-Tech v. 7 A X F
2% VHEMY T, MetalTech 134 A F TV -7 AXF 2 ¥ ¥ BIT |I2#D
&, ICSID i2ffi3k % W1 L. CT72 Metal-Tech &, W7 AXRF A ¥ VHIFD
BHGER, OISR IER DT R Y, ek i waRE (Ful
Protection and Security)'®, f A5 TV - AXF 2 ¥ v BITIZ& TN 5
M (BeEEIEZ EGLT 2 BoMY 2o 1T 28K %
kL, # 1740075 K PV ORE R R 2 2R L7ze ZhITd LT,
7 ANF A5 VEAFIE, Metal Tech O EARIEIIC AR, ZHITED
BIREDORRN. - EEDSRINTEY, TOZ LFEIUEICHET 7 AN
FAYVOFERICER LTS, ICSID IZIZE N vwE R L

13) Metal-Tech Ltd. v. Republic of Uzbekistan, ICSID Case No. ARB/10/3. Hifh®
RERED T BERGIZ DOV TIE, PR ME [EBR PR & i ] (1F12020
B5) 5,

14) [AF - fiFEalsE ] oMo Tid, AFE [AF - i Pass—ikg
Wi D — MRl | NSRS THEIBSBE e — I & 2 kmikiE—] (=4
4, 20104, 101H) =M,

15) [5edefiifi b e8] 213, R A VEPZOHENICB O THRER KLY
ZOHEWHENAIEEIBESNL VI ) ISR R#ELTLIEE2 VS,

9



HeBHERE A555%55 1 5 (2021)

7o ICSID M3 1x, HICEE L TR SNz 2o a s 1 v 73
HIDEW % 8 U TAT DNz &\ ) FEDSE IS ORI O A8
ZRIZL, BRBHOBELDN T ARFER Y VI TEIT SN o7z
CERFFEL LTHEELL, 2T, ICSID fh#kitid, RO ICE LT
M 2 WV E WD I &R L7z

Inceysa Vallisoletana S. L. v. TV LN KOVEARS & BERAT 2 O FEAEAS
Mb - mMFTH L, AIBNT, HIZLAIZ, TIVH IS FIVBUFAS
19954 D 2 XA ¥ — T)UH LS BV BIT, TIVH LN KOV D 199545 P ¥ 12
FOBERHNGER L7z & FR L7z TV LN FVEFIE, ICSID ik
FEE RO RHEE B LTl ZOMEE, B NZRWZEL 202
AL L CHBATA 2@V 7225 TH ) (RBOMBERL O/ S— ~F
—DERORMZR L), Lo T, HEEIEEN R OTREro72L
W) ZETH D MR, AN TIVH LN FIVEF O EiR % 720,
HSOMEBFEREEZTE LT, Zo%EME, BEEMIERSMEE Sh
72bOTIE RS, Mk EFERIIEDL-METH ), WcEEoaEN
CHDLIETH Y, PO —MOFRITAL LTRHEIhLZ LD
HHERTODTH L. WHT HIE AWML [HEEER] HHp
HoThH, WHIFIHREZAEOTHIZL O R ITNIELE S v,

BEH R GEEERIE R, HEZAROBEHRIGEST 2L
AMIIEDF RO IFIE TIE 2 WA, EREIE, —MRERNC X
DIREOAFEEEEBL, BHICERL TR WEBICHES P2
HREMEOMIE L L TG %o

16) Inceysa Vallisoletana S.L. v. Republic of El Salvador, ICSID Case No.
ARB/03/26.

17) #H—I2, ARA =TV H N RV BITICBWT, #EIEZAEOERIA
GLTVARITNERST, Lo THHEBRE I BITOR# %22 5hd,
PRIE G Y3 BIT 1K CFEMEA A S e I, ZVHUNFLDE
AU XA, GRS X iR S N R#E L 2T, ThiZkoT
[EN PGP0 & 5 ICSID (245 % R0 2RI S 70w,

10



IR I RE 23 B > B [l A B D 52 BB

T, WIEAT 2 03B > B B 5208 BIT (2365 SAPEHINLTdH B
EAWREENREINSL I LIZREDNE NS &L FH TldZv, ICSID 2%
BEZAEOMBEBEBI T T2RERLE2RE L h o 22
Vladislav Kim et al. v. 7 AXF 2 & Y HEW 235 5, ZOHEMATIE, #HH
VANTHETARFRAY VBUFR, BRICEAEETHS L2 HHICE
WL OEBS AR L, ICSID I ERE N 2V v Fikx L7z
&%, ICSID i3, #HV AP D 722 & OFEWIFEZ Rz L Tw
e L, o, BETHZEBEAFIIKT L L2002 DOMERIE
[ABBR] OIS & LT, BV ADOFRMEICN T2 REr KE L
72 (BB IV. 3)o

World Duty Free v. 7 = 7 $1912 5 "C, World Duty Free |3, BIT T
137 < WDF &7 =7 BUff & O MR ZLRI2 B0 B SRR D X
ICSID 2P 2 &2 4T\, A28 S 7z, World Duty Free v. 7 =7
Hff & Metal-Tech v. 7 AXF 2 & »Fiff: L 1 Inceysa Vallisoletana S. L. v.
TOVH NN BV E OiEVIE, BIEE, S ORISR
MTH Y, BEIEERNUIENEEEIIED SMBRPLTH 722 &
THhbdo Lo T, HALADEHATAZEBE U THERERISNT %
FERH L L7 A 5 72 Plama Consortium v. 7V A Y 7 420 ¢,
BT AN F—ERESIITABE R BUE X2 <, MEREITEEMNE NS
LRI T e Lz, EOEEEEZHMEi§T 5 2 & TR %
Bt L7z € LT, MERER, KERPBEZ @ THRERS 2RI L
FEBSEOFEINCRK L, TANVF—FBRHOREL ZITF R wE Lz, T
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REE LCTHRD LiF7ze Lo L, AR L CHOH R E R B 2 OMERIC
RSB Y, BEFOFEMEIIOWTHEET LI LI TER WV, LA
5T, WA X 2BMATHDOHFEOTRIIVR SN DR T E, LHsh
BT Lidhholce COFBENLFRIDI LR, 7oL B IBEBATHND 5
WCLTHHHBEDP IO L 2fRkE T, NGRS R L T 25121, 1§
BATHOFRIBE SN LZVWE WS ZETHDH (RSM Production Corp. v. Gre-
nada, ICSID case No. ARB/05/14) .

23) Metal-Tech Ltd. v. Republic of Uzbekistan, ICSID Case No. ARB/10/3, Award,
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LI ENDHDHLGEITIE, BFICOVTOFERIIZVWE L,

L7225 C, MEDMPIC LS, HE2T2B0OBMIZ, FHEHED
BEBRKNERY, FE2ZIL CHHERKD S IIHE 2 AE O AT
BHRESNDHEIE, HERMD S OFEIHT 5 [RIE»OH-F2
frlll, (el L 2%l oGz AEM OG- #H A BT O Lk
BRDONRNE VD T IR D09 D MR NY,

2 FEROIIERE%E

MHNIC BT, BT AP REE SNDHE, —RICZ AEOBH
DHENDERID M bND, DL E, WEMATE DA EZ AT % HiE
&, UHZAEOBHTHESNLZEEL VW) ZLIZRDLZDTHS ) D
CORIZOWT, LT LOPIMELRHRNIIREN TR, HALTHRED
ZAEOFHEOBIEITE R Lz BRTH 206, BRSNS
FIEZZOFERTHEINTVDLIDTHDLLEWVH) 2 LR Z) 2,
Vladislav Kim et al. v. 7 AXF A ¥ VR BWTHEEIZ, @HINS
AL O ILEEDT T B 2DV Tl L TV,

FoFs b, AMEL & 2B L 7o EIE, ARERADSAT U CHE AT 2 0 A i
EENZNOREETHI LT EBbhb, ThTh, BBAIZIE O
AL, (DEBMREEVE AN VIEH, QA2 OB 250, (3)FF
MOBEBD VT NAIZE 5> TWBED,

4 Oct., 2013, para. 372.

24) B, EEIMTONIBOWIE, ThbbEEHEOMEEBETITbN:
HIZDOWTh, RO RIS 2 0B OREIZOWTIEH S Tl v,

25) ()~B)0HkiEix, 7 2V HEOEBWIEHIC L, (DEw [ 25w
T AN VEE ] ¢ AR A RG2S, B R 2SE SR O FLFE & AN
R ST LIS 2 FE DS B o 2R, (2F R TR D380 22 ER |
[GEOBER ] L)<, BHRPERBEL SEICEREND 2 & o 72IRTE,
(MW TR OB DFEATRY 5, 1 DOF 2B TR R IS8R %
BT DR v, MTHOFMEL Y b FBEN LA D HIRE, LvwH T
LD UNKRTZ [Hrarid: (55 2 M) shscas, PS4, 71H).
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T, BAMZHRCBCT, MMEREEE, AT S OREREEEIZ B LT
W% 22K % LTS Dhe TORIZOWTHRTAL Y,

O BT YT ORERES v PR X ESHE (19844F)

MPEER, PR AAFRM L Z23E IS [REOZFARME] (very high
probability) 25F& LN \E LT, BHINL ANOMEAEEE IR § 2 Bkl
VA BOED 75,

(2 Westinghouse Electric Corporation v. 7 ') ¥ > National Power

Corporation F+}- (19914F)

MEIEL, RO OHEEEE LTROON L 7 4 ) ¥ UK ER:
kBl WICEERELZHAD 7D [REROBER] Z3EH L 203
SRV LIl EHBIL b0, 72720, WKMok T4 TH
20, SHICEWAN—FLE LT THA» OB G ] (clear and
convincing proof) POFHEIZ X ZFEHD R ST AT IER S ZwE WS H
Wiz R L7220,

@ Wenav. =Y 7 bFfE (1998)

MEIEIL, FEPIZEEICOWTIIMNIZ, =27 b oSHEIDUE O A7 % Ak
WT 272D ROFMLEAIRETHS LML, =V 7 MBUFICL S
AR SNtz L2,

26) Interim awards and final award of 1983, 1984 and 1986 in case no. 4145. ICC
Award No. 4145 (Second Interim Award), YCA 1987, at 97 et seq. (also published
in/ Clunet 1985) (https://www.trans-lex.org/204145/_/icc-award-no-4145-yca-
1987-at-97-et-seq-/ wA#EF L H © 20214 1 J 2 H).

27) Republic of the Philippines; National Power Corporation v. Westinghouse Elec-
tric Corporation; Westinghouse International Projects Company; Burns and
Roeenterprises, Inc., Westinghouse Electric Corporation and Westinghouse Inter-
national Projects Company, Appellants, public Citizen, Inc., Essential Information
Inc., and Dr. jorge Emmanuel, Appellees-intervenors, 949 F. 2d 653 (3d Cir. 1991).

US Court of Appeals for the Third Circuit - 949 F. 2d 653 (3d Cir. 1991) Sur Mo-
tion for a Stay Nov. 8, 1991. Decided Nov. 18, 1991 (https://law.justia.com/cases/
federal/appellate-courts/F2/949/653/82446/ B H 1 20204F 8 H22H).

28) Wena Hotels Ltd. v. Arab Republic of Egypt, ICSID Case No. ARB/98/4, Award,

15



e HEREAE55%5 45 15 (2021)

@ Inceysa Vallisoletana S. L. v. T L% L N FLVEAE (20034F)

MPERAEL, FERAE AT L7282 A, FEAT A THHE 2D T4 25EH
(clear and fully proven) EN7z& L7z, [BHA» OB 2GR % FEH
FHELLTVELEDTHEY,

® EDFLtd.v. L —~ =73} (20054F)%

ML, V-~ TEROEM» Sk EERINZE V) FEOE
KU A, [HA» OB RIEH] 2L TH D & Liz, HILAI,
BEH L ANO B M2 BR S hzs, ThEEG L. 208k, #%H
SMAOFENRE, SEEROBEYUE % EEREES LR TL - =T I2BIT 5
BBERWFE Lz L > T, BV AW, BEPDUH S, RN, A
T, ERIRRRE T2 A BEIC, SR NICHRERMBEER L. L
AL, APEREITH LA L7223 L CTB ), BHBATA D)
AEBHTCE v L7z,

(6 Sanum Investmentsv. 7+ AFfk (20194F)

MR, WK ORRZEIZO VT, T4 ZDEPNER OB IR Eb %
FEIBE 5 404, OECD OAMEI AT BRIk 3 2 WM OBk IZB§ % 44912
KoLz, BEATAOTEREEZ THE > ORANRIEE] &L,
HBECTHL I LEERE LY,

@ Lao Holdings N.V.v. 7+ 2 it (20194F)%

WHEIZOWTIE, TNEERIENT 2 T[>S DB AR

31 Oct., 2013, para. 43.

29) Inceysa Vallisoletana S. L. v. Republic of EL Salvador, ICSID case No. ARB/
03/26.

30) EDF (Services) Limited v. Romania, ICSID Case No. ARB/05/13. para. 221,
226.

31) Sanum Investments Limited v. Lao People’s Democratic Republic, UNCITRAL,
PCA Case No. 2013-13.

32)  AER [HEWEMERRZE (118) Wl DomRIEE &L AR
2R E LT, I3 R TL2HEROMRELZIEALG] JCA Y v —
Fv, 674 25 (2020.2), 43-50E. F 7z, https://www.italaw.com/cases/docu
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Bnk Lood, ZOHEREIE VI L E2REL,

Pk, W OTEIAIE & 7% o 7285 T OF 2 RSRENIZ T 7228%, £h
FROFMHTHRIFONAHEREZ, SSICEENICED L) IS E
Bwod, DT, ZOHEIZOWTHRET %,

3 EANEBEBRITADRE

JEWAT 2 OFREIKMEL LT, Mg LD LB ) ()G REWEZ AN
HWVRE, QA2 OFAN R, GREMOBERDIEENH L & LT,
T, BRI THZ &0 X 9 IEHTIUT RV O,

W D LI R OTRTOEICB VTSR E LTilbh, 20 X5
BIFENCHF L T2 HIEIOI L2 THITKAMLTWD DT, #EEITH
DA EFHR S R VEIITLTWD, L7225 T, JEKICHE$ 28I 5
Tiibh, EHTITHLNAYLAEIIZIELYZIE L W B TITbhb, 20
R, e TR 24, FHICX 2R EIRT A LIETE R
Vo F72, AN E A 2 L R EBMR TS T A2 L, N
FEADHFRTRE S N AR D 5 720, KL TREAMRE T2 2 & &
DEWTHA I EHIT, MEE (PN WM X D FEIRAEZ 2
b Y,

T, BBATAOREX, WRARIZL A2 LIk 5,

MetalTech v. 7 ANF 2 ¥ Y BWTIE, EEX, [EBKIEIAE
MICVRET 2 O0WEETH D, L7zd5-> T, —HIIRRGEE & - TR
T2 LR, EREEICBWT, RREIME, LiIZLIE TLy R
7Ty 7] LIRS, MEIEL, FTVAERTORRFEHE [Ly K7
T T IOV THRE Lze 2L T, MEEIL, HRO [Ly F-7Fy

ments/7493
33) Standards of Proof for Allegations of Corruption in International Arbitration
Vladimir Khvalei. ¥ 7z, Corruption in International Arbitration (https://www.ciarb.
org/news/corruption-in-international-arbitration/ i #& & H : 20204208 22 H).
34) Metal-Tech Ltd. v. Republic of Uzbekistan, ICSID Case No. ARB/10/3, para. 293.
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71 R6OOFEE S > TRERLMEL Lz, $4bh, (VXIFOLH
CHEMGOHE, ) >HVy y MV EROHRE, I sV ra v s
KB, 5L EYE, KO6)T g v+ & Metal-Tech D%
BOFBWTEIETL2ABHEOME, Thd, MEER, Ly F- 7
TG T RGN ULRER, SHoavHvr1s v ZE-OSE 24 L
TS % &5 5 DI B 153 R IRBGER D B 5 &t i) 720

Vladislav Kim et al. v. 7 AXF 2 ¥ Y HAEIIBWTIE, MEEER, 4o
DM T 2 LEND B LI/ L7z B0, (B RLLVDH >
72T, AL, U AND DD o 72 hE, IS, (3
M AD BB R TH o 72 Eh, ROEMIS, @i ARl oM T
NATH AT ) BV S > 72 hEPTH 5. BARWIZIE, (DETAICES
#8003 K VDA ) ETEK CKRHEDOW) ~NDOIND T ARF AL &
211 5RIGER T 2 METH 5, (2)F D3I IF EFRA BRI
THMHETH S, G AEH 37 RIS T 530005 K KV iz A &
SEXHCEITER LT 5, L WHBRLADTRT 5 3ODOEMBRTZ
DFENBET S NTzo ZORERE, MEER, PPN X 2B RLT
DOVFNDIES T &I 72,

TR L72FMEOLHIE, Ly K- 7Ty ZIZEBEN I & 0 2
RO AL 7o 5TV D TOL Y F 75y Z9YLSR0EHE %
ISR T 2206 21E, BHSNLEREICL - TRE2 Y, HEN L
2T,

V- BRIAT 2 DR T~ D S

AT R DAFAEDREN S B &, AT WU 2 B B R & T ¥
LB e L OFEZAENL, HEROMIBHIG LT, KEIC
b o TIRBATR P H L2 b o T, MEEHICRELPLILTHIL
VHHI LR L72EB) THbD, HEXAENL, FEIIH§ 2 REH
VMDRO LN, ZHINTHETH-TH, FEMEOHEMPITDONL
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BBV CTHBEOFREY T 5, ERETEO—BEAE LT, EREE
FRICHRELZTAIE L IX, AENIEENLZEIN TS 2 L2 B fE
THEBEINTVWENLTHS, FlziL, EHEEREHITHEEE3SSE 1
Ei(ﬁﬂ%i ﬁﬁéhé%%%ﬁ%&t%ofﬁﬂ?%:k%ﬁﬁ
, ROBOEHEHT 5o () — M A4 R O FEBR S8 THRFE D S
RO 7B ZfEL LT 5 %0) (b & LT b N7 — AT DFEHL
E L COREBMEE, (o CHEDRO 720 —KIFER], ()Rl o#bhF
BL L CoOEN Lo IR OFHE O R S E# 5 2 ERLESE O 7272
L, #5954 OBEITHD S L 2535, EHREL TV A,
ERR GO FEHITB T, BERUIEE D 2 REICEH S b — 5 HI
2, (DEREAE, 2)EREER (F2AD, GIAAUFIE, 7)) —rnr
ZOER, O 420hH 50,

35) 595 [EMAro#F I, BFRBFMIIBWTHLZORFEDHM L TD
AHEIEHT %,
36) World Duty Free v. 7 = 7 - Cl, EBAFEK L OH S @T‘Ifﬁtji)fﬁ)o
AR %éﬂ Inceysa Vallisoletana S. L. v. T)V¥ )L N FVELETIE, (DEBZ
J7 38 I, FEHD (E26H0) &, A4 H4F ﬁ‘%ot Eé‘ﬂf_o zZ
T, ﬁ’iﬁéy‘i i. HOIMBEE DD L2 HEL, HERICLDZMIULTEE
T L7. 72, #1%212, Hulley Enterprises Ltd. v. @ ¥ 7 F:T, Mh#kiEix
7 =Ny AN, BEROMBN & HH T 5 —BEHITIid 2 v,
A EEFER E WS 2 & TldZ v & L7z (Hulley Enterprises Limited (Cyprus) v.
The Russian Federatio, UNCITRAL, PCA Case No. 2005-03/AA226. https://www.
italaw.com/cases/544 fx BB H : 20214E 1 H 2 H)o F 72, ZKF O FHIAH
Ly ToNZdDIZLLT A3 %, Fraport AG Frankfurt Airport Services World-
widev. 7 1 V) ¥ v Fff (ICSID Case No. ARB/03/25) &, JEREBhIE &k 72
DERFOFHNIZOVTHD TR EN2DDTH D, ZOFMTHER
3, ZENE QAN W TGS A EASEINEE T 2 558 0178 % i
blﬁ?ﬂﬁbf’ﬂﬁiETT“Eiﬁ THAI bz U CTEBHICRER A2 L7z, Mk
Hi, WL ADEIEET AT R L2720, 74 ) ¥ BUFANEEAT A %
W TE P o/ ERBMITRE L2720, 714 EVBIFOGEMEICEDL
A**TEODquJi# ROONTz, LaL, MRIEL, FXSoFEMO#EH SR
D72, DAY, Tokios Tokelés v. Ukraine FifJ: (ICSID Case No. ARB/
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T, HEZAENC X 2 BMATAOFAEL B E Lz, (M3
5 HEHN, QEREROFIRICSNT 2 Lito—#EHI % HH & 3 2R
EZETHESINDLON. —THRERIE, WHEN, FE, 2R
OFEMEFRLT, 2 =Ny ZOFEINCHT 5Kz T50T, 0D
NG VAFEDIIIZHOENLEDTH A ) Do

BRIDIEHNC B D - TER SN, ERITBIRMTH D LBESh
B o TH L 222D 5, & O WIIHB2)S Tokios Tokelés v. 7 7
FAFEMTH Do AETHEEHVNEZHLADL T OREITEIZAE
OBEIGERLTBY, LT, TOHGIIHEINT, MEREIEE
M2 VEFRLZ, LA L, MEENERLE A, BREROKE
WIEETORIERD 25, ZObTHRERICE ) RBEROERE B
WE EITENFHOBRIIKT 5 L Lize AMEOHN I X %8017 %1%
JEM e BafR e <, R ENE BB B R 2@ T A TH S LBDT
VB, ERTAPEM TS, EERNMETIERWEEICE, PERER
JEBAT B OV EHRTEDL L V) RHTH 5,

S AE O ERITE L TIE, BERD [RIED» O fiE] 235
ENHBVEV)FERZT LT —ADL v, TOWE, BERIZILIEFO
BRI, BEZAESLELRBE % EfiT 5720 0REEEDbN, A
DEBUCEKREZ & 7235 L) i o [HBIFEH &) E2)5H3% 5%,
BIT % FTA (HHE®51H5E : Free Trade Agreement) IZBWT, &KEZA

02/18), Técnicas Medioambientales Tecmed, S.A. v. Mexico Fff: (ICSID Case
No. ARB (AF)/00/2), % UF Desert Line Projects LLC v. Yemen 3+ 4= (ICSID
Case No. ARB/05/17) R ETRON A, TNOHOHEMTIE, MPEEE, &E
ZAED, FWEPENEIELLTWDE I LR 2055, I OEETE %
BL, HEEZEKRELZZHAICBWT, EWNEISGERL TW5 &) B TElE
MEICEEEZ P LV TTHROON VW ERE L,

37) Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18.

38) Bz, PHEE—E (AR BT 2 E TR O B R —BUF B O 7Rk
B9 %M i3k & L C—] (RIETI Discussion Paper Series 13-J-063, 20134F
IH) &M,
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EA GRS [RIE»OHFafil] 253550 EL T 52 Li3—K&W
ThHb, LAIL, COMSIMENTHY, BHRTHL, 200, Pk
FEHIZBTHERIEEZ AEORHEROBWATA % [ RIE» O
il LB ST, EZAEORABEOREICHD D IED, HER
OWFITIH DR WAL, BITR FTA® [RIE» O E28 ] HiEi
ERL7ZE VI FRET DI ENH S, HEFRICL G AR
I 22 LT, #B21EX, FW Oil Interest #tv. ) =4 —F - k
INTHFEHEMY, EDFv. V—~= 735O 5 055 5, 4, LHE
HIORKDOHE Z FiZ Lk & B Y TH LA, FERHICSID Ik % i
LV TR, &2 AEDzH O E b > THEREEICN 3 2800 &
THIEAOMIGE LTHBFHOENZERZ L) L3 sdkmbdd s,
REROMERELTAL L) LT85, BEROW - HEL I
G ANEORLE, REOFGEEE T 5 UENH D L OHRNLDE 2T
ThbsrrHcBbIEY,

Metaltechv. 7 AXNF 2 & VHMT, MEEIZRD X 5 IZBBRTW5S,

VRO RE LTHILTHREANSIND L W) fmIlET 52— T,
PREAEL, BEHOCRBE S 2R ARCRA LI LIEHIZATH 2 HERICA

39) F-W Oil Interests, Inc. v. The Republic of Trinidad and Tobago, ICSID Case No.
ARB/01/14.

40) EDF (Services) Limited v. Romania, ICSID Case No. ARB/05/13.

41) Andress Kulick, Global Public interest in International Investment Law Cam-
bridge University Press 2012. p. 209.

42) BREIMIEICE T 2 EEBRE T, LI LIZREROFIE L 2 AFEOREMLED
BEEDAE U B ShUE, HETHEIOMEEDLGH L5 5THbL, HERIE, A
ENCEAREBMZ b2 34T, BRISHTL2BENLEME D b/25T,
ZAENL, BEEFAT L7201 ERROT-OICERELEL T IFS L v
) MBS (race-to-the bottom) ZATH 2 & dbdbo WAL LGOI T
— NV 2 FI T AR HE A R e EI BRI B IXAFAE L v E 2T, PERFEBICB W
THHILANTH 22 AENIIRE 5K O [IEPERAEE ] (Non-precluded Measure)
FREICBIT 2 BB RELATBE B 0@, IEREOBHIC X 28 E T 5,
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ML, —7 T, BOSEBATZIZES L2 HtEo H 2 8 A
(g2 AE) ZRIBICT LMD 5. HEICEE L TERY D
STBEORERP LI LEARFICRA AL R3HEETH L, 7272
L, (EE&EEMHo) HMEE, —HoLHEHEEZMTOLHZTD T A
FadboTREFT LI ETIERL, BEOXRZRETLILETH L,
hERIEL, AT IS LM HE 2T 5 2 L idhnd,”

C OMMEIEDIRTZ, BB D 2 H 2 KW 255 O Wk 2R L
TWwbo, TNTOEREZAEN L BBUATHOFAEZ BT & L7z, (1
M9 2 SR, (2BER DO TR § 2 BIFIC X 2 P ORFAHPH
LT UTOZEENSEI LD, T4abb, EEEEREEREN
20014 RN L 72 TEIBSEEAT 2 X0 37 2 ER AT (R4
2) Y BB R TR SR TORV,) 1, 2 5 THEREOEBEDLT
FHOZM2@ERER, FRITREEL, 22, DEROEERREO®NZ
WAL LTwd, ZLT, FAXTEHEREOITL LEDL LD
ZED, HO5ETE HIZBNHERZITHT 2 WA SIWEARDOIT L TH -
THERIEET 2 BETHERDOONDLIEDNHY, EHITHETHTH
KRB, BRFHERZ AT 5 BHEAG- 2 S N7AS L i3k o
HERRBR B A D R DT R EEZBNBE LT b,

B2 HE Lt ed, B0 3ZRE, N e W e O #Y) 225 B, IR
P, EWIVEIE IR ORI 2 B 5 2 &A%, [P k2B
THEBEASEN] OHWN T LI 2WRT L, BERAEEILS
3, FERFMEZIAHICEDO L) ETMEVDHLOTII RN EER D,

43) Metal-Tech Ltd. v. Republic of Uzbekistan, ICSID Case No. ARB/10/3,
para. 389.

44)  EER A PR ES6A @R, UN GAOR 56th Sess., Supp. No.10, at 43, U.N.
Doc. A/56/10 (2001).
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Vi ¥ & ®

AT, EORFERIELBENANF v 2A0EK % B, ICSID I3,
ZNEARDIEAT 4 % W 2 @) 2 BB Tld 2 v LAL, ICSID (g,
LIE LI, AT b 284 2l L T b e HEZAEDNRERD
HISZTIZHR L C ICSID O E HEMEN O FEE P ORI & U T AT A OAF
EEENTHHEICHEE 55,

EWAT B " o 728013, EBTETHY, HEZAROERIIKL,
BIT Jt U FTA O O A EEOBFFIT B T 512 ICSID 1213 E g HEDS
RWET b, Larl, HEVPINSOBEICKT S EVI PR (HFE) %
b o THBEEBMBOBREISE SN L AL, HERIEKE RAMHE
RS 72H3NLZLITRY, HBEKEMEIFAEIE Lo TLEV D,
R, HEOEERE, HKEOWHEIHEZAEOEHFISES LTS
DEPTHY, HEOFREY, FFEEEOBRIIBITLIEEGEECH LD
TRV, BEBRICBITZHEOMRGIZoVnTIX, TORERREE
M METHY, RHICEEMELBETIRETIERVEEZ D,

M, $EZ AEDAH B OBEMATE K O Z OFE R L CHEBERIC
FIEEEIDPEIDRTH D, SHICHLT, hkor By, M, &
BHOBMATE ZBEZAEIIRT 52 LI2 2N F TEILBRISHEY T
Hbo HELELIX, BEZAEOETEEZBRTSHZ LIE, —Ji THEHT
HOWBRENT LI LI RENLTH S,

LarL, HEZAED? LI LIZSEREE LR - REETH2560% w2
LREZDE, WOIRLERMSED Y -7 4 =V FEBICEY, bt
1%, JeAEROBRMEL NN, JtunEal, JeMEMREE LA LA ERT A LR
LCTWADT, WIEBATE DA Z DEICEBEREMRE Z T AR v
LR, BEEMEOUZEENOLEHITbN L), UKEORFE
BKEIHNZNE W) FELA LD, €9 THoHu 0, MEE LM
FEIZBI 2 MBSO W TR SIS 2 2 LB RV EE X B, EIR
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FEALIC L), ERELEDILHEISEDOONE L) IXRHEMIH S0 D
Mz v, BERICHERS RIS 2HEZAEOHE IR 2 %S
LHERIZIZT 22— Y v X (Duediligence) ZHORITNII%R S %W,
LWV ) T EERBREIELIETTH S 9 HEIRERIE, RELEEICE
FBHERZF TRLAFBHEDALTVLZEICHERLARTNER S RV,
—HT, HEEEOREEFEI L2 IREZ AR, BTS2 %
LT, WEFBOEEBCEZWRICL, ik - BIRERZ EDL AT 4
TVAMEERT 2% EI2ED, ABRONCH AT A Z0IET 5T
MTCREPEZLNLDTIERVIES ) D%

HENC IR & VO Ma2H 5%, ER LRTBAREERBIC X 2
[PISEM AT A 25k o e e ] (1996411 A 5 H 2, Mifr) 1%, el
Wb, [HEFDRE A WG AT 2 720 1MW 2 oo F-B
X DAMF RN SOIMA S LT £ 5178 Tho L Esk
L, [l &id, BlERUBZRL, FETICL2MURE, HIEH
B, Rmiet, SBR 3y Ts 4 v Ok, PRS0 R
ML, XESEMHEEHEARBET 250X, MPEEERAUIMEA
MR 2 ELb0THY, ENNOSFEAROIRIT, FLE,
MY PO Z DM ERBET LI ELIDOTHLEL TS, &
DOFEEMIEE, s NRBEBE R O ARMEERE D [R5 F o
I BT B EAOBH O TORMBICHET2ER] X D HFEFHFL L
TUfENEZLdH b, ABEICHTHIHE TR, EVARIIBWT
BINZEIETLLDT, HAMELX SO THERES VSN TS T
— 2B %5 $H 5, OECD 3L EHAETHHFHIC LIS L9
(2, Wl EREIGIECE LT, ZEBEREIZE SR L WA Tl LE
23 5D TIE R VD

45) EOBEEEMKICOWTEEL <&, BEHEHE - HBEE DhENC B 2 53
k& Z DORFEEB~OEE] BiEAFAFEMI L ~ ¥ — Working Paper No. 11
(20144F 3 H) #ZM\ 7272 & 72\ (https://www.reitaku-u.ac.jp/research/achieve
ment/1751700/) .
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FEIBS B M & 0 BB R HE 2 AN 3 2 a1 R k25780 1T
b, HEZAEMMEEIABHW Z BT L2 vwe v ) BESFET .
Oty WERIE, BEZAENIBWTHEHIM 0K - U472 KO 55k
ZERELZTINVERS RV, 2ok s, 23 FHHEZ AR MEICS
WCIBMATE D H > WIPIFRE L TVWIDOTHEH 5, HEZAET
B & 7 o 72 A I HE O A 2 BENICARR - $AT2 IR T 22 0w9 2
EVTITE R 5D ICSID MEH W ¥ Z AENZ BT 2 K2 - HUT
DEELMEE LCHET LI LE2RBLTB &2V,

R E ISR LT, ERERIFDONT Y A Z WU I ILEES % 2
W E LWHETH 5, ICSID %13 U EIBREAMR A R S ¢ 5 72012
(&, ARG T o 7o SRR RO E BRI LA QT AR O H D,

20204E 1 H oM RREFE 7 + — 7 & (WEF) OFERKBES [ ¥R A&
CBWTH AT ER - =27 2 X MHRIBENY, Zhid, REe%
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46) Davos Manifesto 2020: The Universal Purpose of a Company in the Fourth In-
dustrial Revolution, https://www.weforum.org/agenda/2019/12/davos-manifesto-
2020-the-universal-purpose-of-a-company-in-the-four th-industrial-revolution/, Why
we need the ‘Davos Manifesto’ for a better kind of capitalism (https:/www.
weforum.org/agenda/2019/12/why-we-need-the-davos-manifesto-for-better-kind-
of-capitalism/ fe#% % H © 20204F 8 H24H).
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Summary

Corruption is a serious issue in international investment. There is an
act of an investor providing a bribe to a civil servant in the host country,
though corruption is illegal in the host state. This problem risks invalidating
international investment arbitration. What kind of problem is there? The
presence of underlying corruption can make arbitration unavailable to in-
jured parties. When an investor claims that the host country does not pro-
vide “Fair and Equitable Treatment” and files a claim for damages, the host
country claims the existence of corruption as a defense. As a result, there
arises the problem. Firstly, the request for arbitration is not accepted. Tribu-
nals may decide to decline jurisdiction over claims. Secondly, the request is
rejected. Where a claim may succeed on jurisdiction and proceeds to sub-
stantive arguments, the tribunal may hold that the claims are not admissible,
as they are premised on unlawful acts. Thirdly the approval / enforcement is
refused in the host country even if the arbitration decision is made. This is
also an obstacle to increasing international investment. Measures must be
taken against this. Therefore, we will consider (1) the possibility of arbitra-
tion in case of corruption, (2) the criteria for recognition of corruption, and
(3) the impact on arbitration procedures in case of corruption. Corruption
impedes the country’s economic development and the achievement of good
governance. ICSID is not an agency that punishes corruption. However, IC-
SID often faces corruption-related conflicts. This is especially problematic
when the host country opposes an investor’s claim on the grounds of corrup-
tion and opposes ICSID’s jurisdiction. However, the legality of investment is
whether the nature of the investment complies with the laws of the host
country. The legality of investment does not lie in the legality of investment
licensing and business operations. The arbitral tribunal should not simply
deny its jurisdiction because of bribes in the investment process. The arbi-
tral tribunal will require investors to comply with the obligations of interna-
tional law when investing and will also play a role in prohibiting corruption.
To take measures for this, it is meaningful to consider the issue of corrup-
tion in investment arbitration and consider the possibility of corruption arbi-
tration.

26



