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Significance and Issues of the “Spiritual Damage’” Concept Proposed
by Judge Cancade Trindade

Takasakl Masako

This paper aims to explore the significance and issues of the concept of “Spiritual
Damage” proposed by Judge Cancade Trindade in his separate opinion of Moiwana com-
munity versus Suriname case. “Spiritual Damage” is not covered by the existing catego-
ries to date. It is an aggravated form of moral damage with a direct bearing on what is
most intimate values to the human person, such as his/her inner self, beliefs in human
destiny, relations with their dead. In the basis of the concept, there are values and beliefs
unique to Judge Trindade of respect to individuals as international legal entities, under-
standing for various cultures, international courts’ image with their pedagogical role. The
issues of the concept include the distinction between “Spiritual Damage” and moral
damage, reparation measures, legal grounds, and the validity of judicial creativity. Given
that there are many cultures and ways of thinking and identity, the new concept would

evolve in the future.
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[EAY4RE (spiritual damage) | 1&, 7> b=F - 797 A - o —F - b)) v ¥y—F
H5F (Antonio Augusto Cancado Trindade : LLF, I > & —FHF) VA8, KM AMEH AT -
T 7 FIREES A F AEERR (2005 4) OFERIERLTHOTRELHMETHS. T
) F =L, 1995 A5 2008 4 F THRINAMEIEFT (Inter-American Court of Human
Rights : LL'F, TACHR) O E 2B, B X2 150 thoH Pz o 72, 2008 4 11 H,
ELES F RS CERSFNEFCHFT (International Court of Justice : PLF, 1CJ) O#HE
IS, 2009 4F 2 HICBAEL, BAEICE > T 27

T, [EWEE] 3T, ZoBRE0F RIS, HFEAFO VD2 LMEBREESTH 5
DEHI D, U EDEHEBEIIOWTERTLONAHBOBENTH 5.

FTHIET, [REWEE] L3E0X) BMER0rE2HL,IIL, ZOMEN ) v ¥ —T
HIEOWD L HMMEAPCFESIIEDC LD TH L% 0T 5. RICE 28T, [FHEE] %
LNVGth, ERENZIILOLE LT, Frl, EBL ILCZITANLONTW 72O B
R S WERE, T b b0 [ERHHE ] & [HMIYHEE  (moral damage) | & DX,
QREETTE, ORIMLE 7% 2 EFERIEH, OFHEI LD ERETADOTHIZOWTRETT 5.
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— b AMETLH LY. Lo, AT, [EWEE] AN AEREE O OB EE

1) MY —=THRITIMTFEIAITHIZT IV VTEETN, 77 v Y RETEBLE LS
WG L7z, Wb e, TEEEICBT 2 ENEGE 0% THAIOFEE (Developments in the
Rule of Exhaustion of Local Remedies in International Law) | CTd - 7z. https://www.icj-cij.org/public/
files/members-of-the-court-biographies/cancado_en.pdf

2) MU YF =TI, 1999 45 5 2004 4F £ TOM, TACHR O ¥ % % 72, Lauri R.Tanner,
“Interview with Judge Antonio A. Cancado Trindade, Inter-American Court of Human Rights,” Human
Rights Quarterly 31, no4 (2009), p. 988.
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(1) [EWEE] LE3@H

N = FHEHRORBS 5 [EIEE] 2, wWhw b DFMIEE | 282 725751
NVOIEEFIRT. [EWHEE] 2% b)) V¥ —FHHEPWO TR LZDE, 77 F3
AR 2 ) F A FEHROMEERIC BT TH LY. AFMOWEL L 2727 73
ROMANZZHIE, A1) FLHELZEIC L 28 (1989 4) % ESEDHKD, BHEICHAY
BB S BENL T COES L2 Rl < SN, HOBRE@E) ICHEZHE) LN TE Ldo
72Y. ZZTIACHRIE, 2 F A& B KIMNAMESAIE 54 1 (BN Pz %0
LHER) DRED, ET7 U FEREERORER S I L, TEARZBEIEN, (LR, B, 8
Wk 5.2 7o S mT .. FOMBE RO L) ICHHT 5.

bL, SFEERBVOHENDY 2 HDERICHI- THY fTbh U, Bl EofFE
LRBEND, FRIRBEBAORERSE L7217 Th L, RREEOMOME L RS
LIl BEHH. TOT L, EBOHENLIEKE L THGD, kSR <
WETL40 [EMICHISRI SNF] ~NEHEL, YVanild, ZoRYES75TIE
HTZENTERVDOT, LB 2 FEIC L > THRELZTRIE R 5wz L 25
RLTWA. b LERATE 2L, 29 L72RIUITHAIZ S b7 o THi< 722557,

EFEFMI O ST CRY -6 TSRS, BRAE R (WIH #2021 45 12 H 26 HEF)D).
4) MYy F—FHEE, BHEE LTHEYS LZIACHR ©% L OFHRFEFoTT, THRLTEAL WY
ThsHH ] G LT, 7 T FEEMGEH ) F L3, N<T) - XTAT AT T T THEE, A
MU —=b - FNVRLIRTT T 7550, [REOFLK (The Last Temptation of Christ) | (4 A I -
T A b Ah) wFF ) FEE LT T A, Lauri R Tanner, op. cit., p. 1004.

5) IACHR, The Case of the Moiwana Community v. Suriname, Judgment of June 15, 2005, paras. 2—3.

6) [T (Ndjuka) | ki, 77V HRAECTEFOTFR (RVv—>2) ThHbLH TV ORI, e
FREoHH, FHICHL, BHEOFELZHRET5 7 7 ) HUL - A% REEL Tz, 7T
DN, 19 B2 D FFEE T TOR 100 FH, 22 MEOEE ZEF) 2055, AV F LK
TR O FFAR I TES LTz, Eugene D. Genoverse, From Rebellion to Revolution: Afro-American
Slave Revolts in the Making of the Modern World (Louisiana State University Press, 1979), pp. 5356, 87.
Thoden van Velzen H. U, E. and W. van Wetering, Richard Price, Maroon Societies: Revel Slave
Commaumities in the Americas (Baltimore and London: The Johns Hopkins University Press, 1996), pp. 294
—295. TACHR, The Case of the Moiwana Community v. Suriname, Judgment of June 15, 2005, para. 86 (11).

7) 1Ibid, para99. €7 7 FEFEAEIEMFEICOVT, Ly EY —= (Lenzerinl) &, AMEEO X LILo 71
L AWCERL 2R D EEARIACHRHHE D 1D L LT E D T 5. Federico Lenzerini, The
Culturalization of Human Rights Law, Oxford University Press (2014), p. 185.
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COHFEOMHNFERIZBWT, M) ¥ —FHEE, [RERIEMBATRECBRL X
I MEESEE L CwaA ] L, [ARMFIIERON 7T —I2X o THH) 2EDTE 2w,
ELHLVBEON T T —2RETLOILSSDb L] LT, [EWHEEFE] Lwofilw
HEOHF LT oMY F K L7

WEZ DOFALOARITERIAROBY) 2R HEEO RN, AfFH LH L OBRE IR RS
Bz, T Lo TSR SNLERLREEL, CHENZbOZTTIERL, £nllh
DLDOTHAH., VahOFHBIZBWTE, BHEL L DICEZIZHITORA L T
T, TELENRBEELEIREDLDOTH-72Y.

Z D%, 10 - 7L T - b 7FEREEAROMBRE RKFE (2013 4F) OMFIERIZBNT,
PRG-I % JERZE T IZHEE L 72 10T ORI EY A, FEETESTHERZIZLD
ETHANAD [FHRE] 2T @Y 2 ETH o7, LEmCEHliLA. HEHEE 2o
FEOHMFIZ BT, A& OHEE LS OALRFH IR E I b REL LKL, FWiEES
WEVF D T & ——2005 4F IACHR - €7 7 F 3kt 2 1) + A B0 M E R CRITENHEE %
BEAAL L &5 & Le — (3R S AEE) Tld v ] ki,

DL, [FWEE] X, FFEOFHF TR M RIEE LB AT, L HETRVIRHI
FER, BRI FARER O LD, B - ARH - 5 - HE R & A OARE L E B 7 B
BEHT L0, XHLOHRICh Db I FA R ESZ ER 2", £/, L@ L TR
WHBENTET:, BEEEZTWL A4 O - IBLWILE RIS 2HELZLSTMATH 5.

(2) [EHEE] OF=

T, [ZEHEE] Mo Re 25 M) v —THEOMES - B3 L )% b D
ROP. W)Y F—FHRIEREREE L LT, TIVITRE (T75VNV) THIED
FHEGEEEo T, TOM, £ OEA THATEI N/ 30 MOAR L B X 2500 DR E &L
KRG % 5 H EFEU L TRELZY., HEOEEWR A V¥ L2 —TORER EHh 5T

8) IACHR, The Case of the Moiwana Community v. Suriname, Judgment of June 15, 2005, Separate
Opinion of Judge A. A. Cancado Trindade, paras. 2, 70.

9) ICJ ¥EEEEIL, 2011 EORIVEZREN S 4 - 7 R THWEISHOAGEYHL, TLT7 - ¢
b 7SRRI B B E Y G 2 o BEER R T 2 TWwAh, 1 C.J. Reports 2013, Separate Opinion of
Judge A. A. Cangado Trindade, paras. 23, 30—32.

10) Ibid, paras. 32—33, 64—65.

11) Ibid, para. 71.

12) Lauri R. Tanner, op. cit., p. 986.
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1, AL H L2 EEEESECE R, BIRoTRE (X - 7Fy7474) LT
DEBED S 5ET AR - BHEORBIMAEERZTWAEY, 2L T, [HEL2HERT 01
AHTH Y, RIS EROR S BELERER] THoh50, #HLdERS EHEEL
DX L HEREBMHADTDIHELET S, EEZTWEY.

PEoRMAS, M) ¥y —FHFIREET A 2 BRI LRI TH 5. fli
1, 10T - EMERBREM (20124F) ORMEROHT, ROBEOZ L 2B TW5E, 19 fiti
HAPLIRE, BEFERIEREZRAMLL CENEKO [EE] 2300, ERRET EHEERH O
FIZBRE L, RIFMESEOE AT OMEMN & i/ L7z, SIUSEBHSA~OIE L\ ERfF % H
L, EBEE2HEOTL 50 TH- 72", EEIFERNLZEEHFEISESCHESICESbNLD
F0, AMORFERMEZEHLTWDEY, 28, BEEFETHRZFOBGIARMMILL THELfH
HIZA DB GOV TWE &) fid, BN - BN L XV TOEFRDERD 2D, (O
WCHOTB2 T ER S 2\, [HERN 2 A OB L CE oMz E 3712, &
K AN - BB NBEERFMICT 70 —F 352813 TE R,

2o L FEo R, ARFEORXE ENSF. ¥ M) 7 (Francisco Vitoria, 1480-1546), F.

13)  HFIS, EEEINH T 2 M AOEEN 2RI, ENHEEZTA L TE oz Axlll o
TEETHILEN) V¥ —FTHHHIZE 2 Twb, Antdnio Augusto Cancado Trindade, “The Human
Person and International Justice,” Columbia Journal of Transnational Law, vol47, n0.16 (2008), p. 25.
Antonio Augusto Cancado Trindade, “The Historical Recovery of the Human Person as Subject of the Law
of Nations,” Cambridge Journal of International and Comparative Law, vol.l, no.3 (2012), pp. 8-59.

14) L C.J. Reports 2013, Separate Opinion of Judge A. A. Cancado Trindade, paras. 31-32. k') ~ ¥ — 7]
Hix, EEEHSFEME (20134F) OFNEROP T, [HITHESEMB X OBE 5 2 FEMEFIC B3 2 3]
FIPes, AFTHTHEFEZIT ) MACER L7285, TERIEAMOZZDITHFEL TWEDTH-o T,
ZOHTERV] EWIHlifEBLICES T O TS E LT, &CFML7. L C. J. Reports 2013,
Separate Opinion of Judge A. A. Cancado Trindade, pp. 128—129, para. 92. [ D &S5, L7 - ¥
b 7 SEBE R O ERGEE K F (2013 4F) O fEBIERIZBWT M) &= T, [ oIk
YT, HIEER (2 LTl oL MR EE) 2L T, SRR T 5 b DICOWTEE
THIELIEFTERW] EiR_TWw%, 1 C.J Reports 2013, Separate Opinion of Judge A. A. Cancado
Trindade, para.31. Anténio Augusto Cancado Trindade, International Law for Humankind: Towards
a New Jus Gentium, 2" rev. ed. (Martinus Nihoff Publishers, 2013), p. 482.

15) Ibid, pp. 16—20.

16) MUY F—=THHEE, ROLHICEERETL. [HTREOTT, HBERE, HBERLHERT S AHIC
L, OB OEMGOZLREIZ RS EEFTTNETHS]. L C J Reports 2012, Dissenting
Opinion of Judge A. A. Cancado Trindade, para. 35.

17) Ibid, paras. 174, 203—294.

18) Ibid,, para. 289.
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A7 L A (Francisco Sudres, 1548-1617),A. 2 = » 7 1 — ') (Alberico Gentili, 1552-1608), H.
7 a4 % A (Hugo Grotius, 1583-1645) & @ EAIZ B L 21322, EEEORIGE
720 [ A OBARY 2 i, AMOROCHEDEELERT 28] 2 HHIIEES
20, o, EER - HEATEEE (GRE) oFfhe LTy, BROAY EREOHE
e FEE IR R S o/l %k, ERPLMEZIZL o TENTEI RO R, EEZXT
WEDOTH LY,

2) Zhk7 LI 2 B

202, WEREISHIES Sk4 2L L, RUBLEFHFE TS, TACHR - /N - X
T A ARG 7T T T HA (2000 ) OBIE R TIE, &AL ZOTE S 2 LEE L DRk,
B RS HHE] & [UeRy) &4z, 29 Lz TE®ien L e —3 L 72 B0
ZFoTWH I L OEEM] ICRE L, X% (cultural manifestations) (ZEOHFIZ
POTHUREINLINETHLLEHY. 10T - EHEGFHAHI (2013 4F) OBEBIERTD,
[Abe ) ok, AEEFRBICEOERTVOT, $XTOXLOLEME % ilT 2 L5
Wb LNHLEY.

F72, Ny bwF 57 LA (ME. Ventura Robles) % & [ T# 72 IACHR - ¥ % -
7 7 W RS FE R (2005 4F) BSOS E R TIE, LT AT T4 7 11
EFEFHERE OO T EFHETHOWTE D, b LT A 77 4 7 4 2T & g,
HEEED [ 2HERM] bARTRORER S, LML s,

3) HEMWREE % H ) ERREH G

#3012, NEHHZ2&TEEBZEEOH P, BHEMZS (pedagogical) EMA WL Fio &
Wz TW5B, T74bE, IACHR OHPE, HIZHGLMFI L) AMERELER LD T 5

19) Anténio Augusto Cancado Trindade, International Law for Humankind: Towards a New Jus
Gentium, 2" rev. ed. (Martinus Nihoff Publishers, 2013), pp. 9-13.

20) MUY =TI, TAMORG, HENENRGE, EROEERLBETS] LT n5.
Antonio Augusto Cancado Trindade, “The Historical Recovery of the Human Person as Subject of the
Law of Nations,” Cambridge Journal of International and Comparative Law, voll, no. 3 (2012), p. 59.

21) Antoénio Augusto Cancado Trindade, International Law for Humankind: Towards a New Jus
Gentium, 2" rev.ed. (Martinus Nihoff Publishers, 2013), p. 11.

22) bx EBEOM N HERT LUEEE LT, WHNE=, WiREEHEE [SUbS ik & EEE
— NEERFEEHEE LT—] IR, 2017 4F.

23) IACHR, The Case of Bamaca Velasquez v. Guatemala, Judgment of November 25, 2000, Separate
Opinion of Judge A. A. Cancado Trindade, para. 24.

24) 1.C.J. Reports 2013, p. 128, para. 91.

25) IACHR, The Case of the Yakye Axa Indigenous Community v. Paraguay, Judgment of June 17, 2005,
Separate Dissenting Opinion of Judges A. A. Cancado Trindade and M. E. Ventura Robles, p. 5, para. 18.
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ZHUgIZ, HIFEASIACHR BRI LENT 72 01%, FFELEE TR RS 7217 T <, THEZRBR
D ORENEHMROFER M S L7207z, MaFH, LHFE, SULNEER L L4 50
THIHDO N 4 ~OFMIC & 5T, FHFRMICTFML, $0ECHMIREZ IR L L5 &aa”,

LZAT, HFEH LR, HEETOMBEICHT 2 HERATL2bIFTldhy, Ln) I
ROV LEFE)., 22T, BREGDIUERREL LA, BFETE R EMoBEE, #T
LLFEIZENE ROT AN D o7z, L oT, B [CHOMFUTTHRZ L Z & 25 HFFL
TWa ] HROBLCTH 454 Lt 2 ERR NEREZHES 2720, ¥, BRI
A, ZLTLIELIECFEICE R b, BEORBE L LbD% RO 57201 % A AN
5 LxAMITELrorz] & ICIFHEITHRET HHEANATONIA ¥ ¥a— (2009 4)
THHEIEHL TV R,

2. [EMEE] ORE

MROBEFZEEREAT 5 [ENHE] M0, EBERHZIECo%M L, 251, L%
FARS N TV 72D T YR 2 AU % & 2 WIEIEREI 2, 2403, [ U < IRRE
THDH [HMEE] EHECKNTLIENTEL0N, BARNIZED L) RIBEETERD
DO, HERFEE L 7 2 EEE EORISSLIMA, 9 LS OREIIEHEIC X 53
EITBE R DVESNZOTERVD, L) 4H5THLY.

26) TACHR OFHE 2 HO T/, [HICEEWRHREIRELZ] & M) v —THEITIRY Ko
T\ %, LauriR. Tanner, op. cit., p. 988.

27) A. A Cancado Trindade, “The Right to Cultural Identity in the Evolving Jurisprudential Construction
of the JACHR”, Sienho Yee, Jacques-Yvan Morin eds., Multiculiuralism and International Law (Nijhoff,
2009), p.497. TACHR, The Case of the Moiwana Community v. Suriname, Interpretation of the Judgment
of Merits, Reparations and Costs, Judgment of February 8 2006, Separate Opinion of Judge A. A.
Cancado Trindade, para. 19.

28) Lauri R. Tanner, op. cit., pp. 988—989.

29) MY U —FTHHRIIBEDOFEHAZEML TV EHLITTIE WD, [HHZ2EESR (free thinker) |
ELTHOWBFEHFICHZBLTEY, B % [IEFITHEW R AM] TH L E0HT 5. LawiR
Tanner, op. cit., pp. 1002—1004.

30) EIFELT TEFSFCHIC B 2 b E R oER] (PRRFERFEFESEER, KA
aoC ()] (2019 #) 105-110 =—3. @l Ey [EERFECHNC 31 2 e 2k 3 2 U by
PEPHERLAR [ — o BT A2 EEMMGR L, ACFBILR) ERSERE, 2017 45, 131-134 _—2,
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(1) BWIEELRBRANETLOR

TEE ] L, THAEE | X CPBRRLDE5 9 H. [EHEE] 3&EOH L
WIBEMES TIE 2 (ko [HMWiEE] LEL2L2MEL0TIE RV, &5 Wi THHIE
EF [ENEE] O—H20TER VA, LW EMPAEL .

MFEFOEzENE LT, OBRFORS0S - #ifl, OBEORE, OBE L2
BTEL. £, O [EWHEE] ORSS - #FAICIE, ABICE > TROREW 2 LE
BNLZAREAET A0, 53 UE, BGONE, AMOEGICETL2HLOES, EH L
DRI DD BIBENH L. [ZOFHLVEED T 7T —I%, L L OBRIZBIT 5 EH
wEAHOD, FRERIZHT S L9 %, AT TRV AREBEORICIZBIT A AM
MO E BT 5 Vb0 ThHs, LMY vy —FHEIHATS. 2 LT, [HLEEEBE
Bi2iE, BIBI 2 EIEREEO A2 7% 69, JBBROAETNEFTOWR, 3% b5 RitOFHE 5
Set e o8, AH LIEE L OMOTHO & N-FRE RUICT AR T5d 5 L) 128D
Nzl &, 77 FEHRFHEHROEPERLTHERTN LY,

CCTHEHBIZOIE, TEZFLELOMOME] v —/3 5 EENERIZIEZE Cbhaw
IHCEEOHND b DN [RIEE] ORI TwAIETHL., ZOMICHELT,
L, NTH - XF A7 A (Bamaca Velasquez) xF 277 7~ 7 FEHHR (2000 4F) OFE =
RIZBWT, TEZEEHELOORDEDIL, VY TWHEEDTELOYALIZ L > THEF ST
E72h, BFEOGETIRTAICEL CE L FRAICIZEbN W] LiERHLOD, ko L)
(k723
BRI T AEED 5w AL LICHRONED, NI - RTATADBT LY LD
~ 2 (Mam) RIBEFRTIIBO TR ZEREZ LD, <YL, v ARBERIZE o
TOHEEL, EETVEE, BN, T o2l b0y BEET AT RET 2
bOTHDH, COEIIZEEBEIE, NH - RT AT AT IEEE RS E LD,
HEEFOY A 7 VR LD N, MADPHED ZIZITR > THIZESL T L ZWHEIZT 5.

31) IACHR, The Case of the Moiwana Community v. Suriname, Judgment of June 15, 2005, Separate
Opinion of Judge A. A. Cancado Trindade, para. 72.

32) Ibid, para. 69

33) X RTRT AT T TR TEEORFEH PR, ) v 85— 73T JACHR O 2 FH o
Tz, FFEHY MY v —THEO L2 EERE, 1) L AFEORRE T 50,
) EFHLHEOORIEDIIBIT 2 NHOKE, M) EH L AZOB OB O, V) 3EH L AEH~
DEIEIZ BT D, BREISTTLHHEMOEK, L) 4 O0HiP LM ENTWEA, £212d [E1
BE] MeEoEE %2 RH 3 2 & TE 5. IACHR, The Case of Bamaca Velasquez v. Guatemala,
Judgment of November 25, 2000, Separate Opinion of Judge A. A. Cancado Trindade, para. 6.
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b Xz, TEWHEE] ZBE, EXTwLIAMOAL LT, [k #EEolo A4
DHBFICANTEDY, AHFLXELOKER, HEOMFIZB I 2 kA% EH# (a project of
afterlife) DR EIZ L Z2HELTLET 20T, 1RO [HHIIEE | LIER2LLF21 57259,

K2, OQBEEOBREIIOWTTH LS, [FNHEE] & THHEE] 2827285 % 1L
VOBEZIELTEY, EMIEE 2 ME L2 L ORSILEN-3b0TH L. Lo,
[ERFEE] & TRMEE] TERDE) Lo TIER .

EHICHEIE, OIS BN DL, BBRoEY, ko [EMEE] XEEY K
BT 2010 L, [EMWIAE] JEEZHENLTEZVY. LoT, [EWEE] ORE
3, SHEIEEEEHRT S DEMOIRE] S 13E82 Y,

(2) BEfH %

T2 RIW Yy s (T.M Antkowiak) (&, [AMEEE ORISR 7513 —0IC, S0
PEDLD, F4bbBiEEnIBg & 2 EHNETEPEROERLHLL VD] Lif
W27, [RIHE] 2oV TG4 2 BETEIEESNTVE0EL5 9%, L
Yy —FHERUTOS, 3T 5.

~~~~~~ WoHns, #YRMFEL LT n/zolil, BHA-b0RNEEHRIHE SNkl Tw
LI ER, [BWIZTI &R S NmE] 1L, EEE GRICEBREAMES) (MmO 2%
FEThoTdR b\, 7T HREEEIZI - RWEE, SEEHE & 3O RE
RRTLERGEETHY, MoBELFEME RFHWTHEYICERINLIRNETH

34) IACHR, The Case of Bamaca-Veldsquez v. Guatemala, Reparations and Costs, Judgment of February
22,2002, paras. 79, 81.

35) Ibid, paras. 74-77.

36) TACHR, The Case of the Moiwana Community v. Suriname, Judgment of June 15, 2005, Separate
Opinion of Judge A. A. Cancado Trindade, para. 73.

37) Thomas M. Antkowiak, “Remedial Approaches to Human Rights Violations: The Inter-American Court
of Human Rights and Beyond,” Columbia Journal of Tranmsnational Law, vol46, no. 351 (2008), pp.
388, 419. Brenda Gunn, “More Than Money: Using International Law of Reparations to Determine Fair
Compensation for Infringements of Aboriginal Title,” U.B.U. Law Review, vol.46 (2013), p. 340.

38) FWMEMBEORMEICHT ML L LT, ZEFEZ [WBEEORME 20 o T [REE] 1968 %
30 5 (1968 4F). Saul Litviroff, “Moral Damages,” Lowisiana Law Review, vol. 38 (1977). HH:-3%1E [IE
W EE IR EORHE IOV [HAEE] 1982 % 44 5 (1982 4F).
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TERDOREMGEE L, 72V CWIddEE [Erit] oBXE Lo TE. 2o [ERt]
1%, EAHETHHERN - BENEESEOERN L FEO-DIC, MEO—EL L TTh
NTEY. 158, BEOHELZ EHE T BROBEOAZEERTETIRWY, £7
D F AR OEEE 2L ORI 5B LRI EB LSV, [EMEE] 28V, #%
EXOTALN R ERZEEIHEA ST 720 0RRE LR LLENH LY, LI DHR Y v
F—THHREORKETH L., 2F 0, [BHEE IR L v o T, BEE L)L (satisfaction)
DRI L > T ) #HBVH 5, LHFITET LY.

T, SR RBEUNOREL I, C0X) Rb0%hD). TOMIZOWTHER, #&E
XS B CE OMEDR, YR HZE, EDOLENE, A X TV AL FITHELET 55
BazTs, 612, AETWEAMY, BIEOALLTRRY, IBEEZKCREICEDS 2
L EENDETH. CoLHI, [EWMHE] E, TENERL»LHFUEL BIET &)
E0IEL LA, L) EMBLHEFICT > THEER2HE) L3750 EP D 5. 29 LoFE
2HE, ®T T FREGEEGICBT 2 HFOENEROTO, KO—LIZEN TN,

FLEILEH A (gratitude) DHHLLNTH Y, EHoElL, BZLHDOERY KI &K
bABVERTHHY,

DED Y v = THROFHTH 5%, [EHHEE] 2ENREELRET LML 21
TWEET 27200 L) BN 2 FEREMA 201, SBMESARIEROZ Wb DL 2oTL
FIBENDDL. LoT, TORIISHOBETHLEFR L.

B, ®T T FIERFEAHGARINAMESRFIE 63 & 1 HIZEDSWTA) FAIZH LD

39) IACHR, The Case of the Moiwana Community v. Suriname, Judgment of June 15, 2005, Separate
Opinion of Judge A. A. Cancado Trindade, paras. 78—81.

40) 1Ibid, para. 74.

41) Tbid, paras. 75=76. Z DI LT, FAEFMIIRD & I TW L. [Ekimf, FEask
FEEL T EDbE 2 v, BFIIEE A SRS, RERNERCRM - BEOREL IR
WEL ] FHUESE [EFERH EWeEE ] [ 76 % 15, 2004 48, 74 X—.

42) IACHR, The Case of the Moiwana Community v. Suriname, Interpretation of the Judgment of Merits,
Reparations and Costs, Judgment of February 8, 2006, Separate Opinion of Judge A. A. Cancado
Trindade, para. 19.

43) IACHR, The Case of the Moiwana Community v. Suriname, Judgment of June 15, 2005, Separate
Opinion of Judge A. A. Canc¢ado Trindade, paras. 78—81.

44) Tbid, para. 93.
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X, FoFE, BEEORE - B - WLE, T 2R O ERTE IR 5T
- ATEAEEOFREIZIN 2 T, AWNEROFES L OHSE, STaMoB, WEN - FiiE
EREEOZLINETH oz, aoRiciE, €77 FREFRERBO#EAEY TX 272155
CHEUXL, ¥ah 3 fbomEIchlo THB SN D L) EFFEICEITS] EwWHHHL G EN
729029 LEBEGSONEICE, M) vy —THROBWE [E0EE] oREEOH Y
HIP—ERER SN2 EZ 6N,

(3) IRHLE % 2 EREEMRE

WIS, [FHIEE] OEBRE EORIME 72 5 &L THRETT 5. ORIV TE, £,
FLT - Eb 7HREHEH G OMREEREICBIT S M) vy —FHEOFENER S, b
B DR 2 SO EE ISR A A OMERNIE, NBEOERICES A TH S LI TWA S
ENFAINDY . T2, LT A T2 T4 7 4 OHERI 2 RBES 5 720 OEERIIRILE LT,
LA AT THIRS N FEESA (1972 4F), WIS e RSty (2003 4F), SUfbry
WEAREMESA (2005 4E) 2Z0FCwh, 512, HRMNZEN B COEMHIE A CICEN
TWVHEERSHEE LT, TABMOWEMERBICEHT L7 A AES (19484F) ], [ AH o
PEFIZBE T 2 KM G4 (1994 4F) I, [ EIBIH FHHA AT O — < BFE (1998 4F) J, [N — 7 %47 (1899
4, 1907 48) 1, TEBRNEEICHET 5 Y 20— 748 (1949 4F) | &2 5% L Tw b,
bold, IhoH [BWIBE] OBEENZEMRIIZ DV F22EH O 2Tl iy, FH
EIFEARN B IEDS W TS 2 ik $ 2 1ZE 2 #H o Tw 20T, [SWEE] 2 B33
IS &Rl 2 8 2 A i e A 58120, TR EDKIN AR DR THIZH 5
ZENEF L, BIZIERINAMESR THIUL, 5 41 5% RIS & EE DIVt o MR M1 T
BEMDEL L OMROTETSH 55, ZIUTHLT 2 HEITKRMAMESHITIET 2V, 2
Z6 [FWRE] ML LoEMRIIAZECH Y, HHEEELE Lo O—HTH S &
M) U =FHFIEZTVWDLONL LNGEWVWDY, COHELESBEOMETHLESRD.

45) TACHR, The Case of the Moiwana Community v. Suriname, Judgment of June 15, 2005, para. 233.

46) I C.J.Reports 2013, Separate Opinion of Judge A. A. Cancado Trindade, para. 31.

47) TACHR, The Case of Bamaca Velasquez v. Guatemala, Judgment of November 25, 2000, Separate
Opinion of Judge A. A. Cancado Trindade, para. 17.

48)  FIINAMESRAIEE 41 5 BHFID ZOLM T ZOLMOEEEDEK ZREL, 202, BRHEY
EOEWEDS TGN REEOA RO LI & F 5L &%, FHPTE, LEREAIE, HELHEE
(ZIEH 7202 (just satisfaction) %52 21 AUE 7 & vy, ASIRMER], RORMESL, amel TEES
o) AR, 2021 4, 367 _—.

ECtHR, Case of Weeks v. The United Kingdom (article 50), Application no.9787/82, Judgment, 5
October 1988, para. 14.
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(4) BUEICLZHAETHDOTE

. BHEOEBIZEORR - HHTH A2 20b o, HirzhEf ekt flky s
WZELWHE RS TIwoR, L) REND L. HHPTORIXFEEEOMBR - EHIZHR
EFTRETHY, MHEOE VIV =V THERE T TOREE L AW E T 27003l
SMAELLTHLHY. ZHIZONT, M) U —FTHREIROESEE LTV

AEER OB, HFEICL-oTRLZY 5. BI2E, THUIEERH OMEIZ#H E 200
EEZDLHAFRDVNE, T ELEAEOMETH L LFH)HFEL VT T, AL, EE
NHEBHIFT DB BIEED X 0 B FE 0 7 8 % 450 (absolutely) SFEL 4.

COEHITI) ¥y —=THFL, BHFTOFAERE IS LERN 2 ESE RETBY), W
DT [EWEE] MAZRELZED, Ao0ERY [EBREORKOBED-©, Hiithz
PO 22 WF L] EFEVTHEY,

HHESERT 280, 2TOEFETOMEOEZ * HET 2 Tldze\v. BHEILHEE
FIHR SN D O THFERIEIC UG _E TRV E W) BIFIE, BORWRBISEE 2w
DTV RLEDLNS, HHEEIELOLSEHNT 25, SHEIIEBNZ O TE RV,
SrklE, BARIULIIS LR B 2 2L BENH 5. FHED 1 DO ELMRT 55,
Z IS FEEBHEA S F N LRI D v & T IUE, —EDORIER B RED D STV
HEBMRTHZ LB TELOTERNWES ) Y,

FAE, HIHED TEEE] 2RET LR LT, ICTHAEERSL1E (d) 25175,
M4, B ofkiE L LT, ERES, EBREDR, Bo—ill, 3 Eotjee & 512, [F
E b ERHERESEOFH ] 2EATLEHELTYEY, &udo THEE (R) %

Hll[l

49) 1CJ1Z, BEAEH - WO G RO fEER (1996 F) (I2B8W»C, [FHANE, BEFO%k
ERRLZOTHY, TERITH Z Edmv] LT, L C.J Reports 1996, p.237, para. 18.

50) Lauri R. Tanner, op. cit., p. 1001.

51) IACHR, The Case of the Moiwana Community v. Suriname, Judgment of June 15, 2005, Separate
Opinion of Judge A. A. Can(;ado Trindade, para. 1.

52) H. o » A2, PIRE—R [HREOMREEL L BEGR] A2EM, 19714, 270 =2, ZOHIZ2W
TYx—2AX-LVA)— 754 7Y — (J L Brierly) &, [l :H‘i XOFEMEE RS 5720 0F
BT Ewv. HBHPTOMRENFIEN L1784, EBRICEFEENERICE > THLOE R HREEZED
HRElRRDZ LIl DDT, QIENRATAE AT I ENTE L] A:L«*fwé. J. L. Brierly, “The
Shortcomings of International Law”, The British Year Book of International Law (Oxford University
Press, 1924), vol. 5, no.1, p. 8. J. L. Brierly, “The Judicial Settlement of International Disputes”, Journal
of the British Institute of International Affairs, vol. 4, no. 5, p. 232.

53) Statute of the International Court of Justice, article 38 (1) The Court, whose function is to decide in
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% (publicists) 121%, EEEEMORFEZEOMEE DA% ST, X0 IE EBEMIZEIC
b2 HELCENE 2 EOEELOEIND LREND. Lo T, M) v ¥y —THHD[E
H3RE ] BESICET 25 90%, [HERIREOHITE] L LRI I LITELLZ W
EERD.

Pl &9 BERED & 512 2 hb 6§, [ RIHEE &I L TR 2 17081,
LOLZARYL G, T, [BEWEE] 2 P07 VISR R ARSTw
BNEATHAH, ZOHEE LTI, ZOMSHENRERTH Y, [#% (configuration) >
PP NTNIEE LWL Tl whrtBbihs, LIXEZ, E2TH [ZEWMEE] ST
LB, ZOHLWESICERE R T VIGE Lo TWADT, TANLE, #EadiEE o T
WCITREE IR S .

B 21E, /Nw Ny 717 (Tatiana Bachvarova) (%, [ZMIBE] 2oV T, [EHIEED
HipH 28 2 A I ERRE] & LC [Ef% 22 2% (intriguing) flH] 2 H5265DTH 5,
LT, F7, H—ZF 7Y v b (Patty Gerstenblith) (X, 7L 7 - €t 7¥kH
P OBRGERFEICBIT S b)) vy —FHHEOENERICOWT, [#HEM, AdofiiE,
AR - ABMIEEO I E ZAFE PO, ENHEELILELEOE L] doTHY, [HD
ERE, EEEREO—EE Lo N OMMiE & SUL#EEDMIME L ORI %55 | L FFi
LCTwa%,

accordance with international law such disputes as are submitted to it, shall apply: ...... (d) subject to
the provisions of Article 59, judicial decisions and the teachings of the most highly qualified publicists of
the various nations, as subsidiary means for the determination of rules of law.

54) TACHR, The Case of the Moiwana Community v. Suriname, Judgment of June 15, 2005, Separate
Opinion of Judge A. A. Cangado Trindade, p. 24.

55) Tatiana Bachvarova, “Victims'Eligibility before the International Criminal Court in Historical and
Comparative Context”, International Criminal Law Reviewll (2011), p. 698.

56) Patty Gerstenblith, “ The Destruction of Cultural Heritage: A Crime Against Property or a Crime
Against People?” The John Marshall Review of Intellectual Property Law, vol.15, no. 336 (2016), pp.
384-385. 7 = )V K~ (Verdon) & K/ (Donoso) b [EMWIEE ] MarHENLRETHNL TV,
Charlotte Verdon, “Improving the Present to Repair the Past: A Proposal to Redefine the Guiding
Principle of Reparation for Gross Violations of Human Rights,” New York University Journal of
International Law and Politics, vol. 53, no. 2 (2021), p. 601. Gina Donoso, “Unsilencing Victims: The
Role of Cross-Cultural Psychosocial Intervention in Reparation Processes for Victims of Human Rights
Violations: The Inter-American System Experience,” https://www.researchgate net/publication/
263853834.



188 HrR ok A AR A SR AT AR R 4265
BbH DIz

AT, [FMHEE] MaoBRBLPERL, SROBEIZOWVWTINDY EiF7z. £77,
B1ET, [BEE] SIIRBHNEEZ B2 2R Z L AVOEERRTHETH ), [EW
HE| MEoBKIZ, BAOEBREEAEOSEE, Sk b3 28, #HENREE %
1 EREHFTRE V) M) 2 —THFEMAEOMEE - Ba0d b I L 2L L.

Do k) EH#RLEREET L [FNEE] ME0EVBZ 2 TIUT% S 2 WikRE s
LT, $2ET, [HHrEE] Lo, BEE RRE 22 EEREHE, BRHEICLS
FRBEATAOWEE BTz, 2L C, kO [HHIEE] Lo@nid, HEORSKHS - §
P, FERE, BEMEHIEICH D MEMRE L LT, X0 BARR 2 B TB oM 5 & BRI o BT
LSRR E 2 5 2 & 2RI L 72,

[ % % OFfFE, FIEESER (universe) 2D TT [V M) o ¥ — FHFHEIRRI- L 512,
JT4E, TACHR #13 U & § 2 AN BT 2 FFH ML, Hi-kikEL R L Tnw b,
ANHEREICHEL T, [FWEE] LI MErREINLI L 2D 1 DTH L. [FNiEE]
BEIIE WL O OENREN D 2 b OO, EEE LOF7z 2 M4 T 2 BiedA s L
T, HHIET S, 8EL0EZT, TATY T4 T ADPEIEL, LO#ECH R Z -
TWD eV HEIEAIUL, ZOH LSS 5%, EET LTRSS L7259,

57) Lauri R. Tanner, op. cit., p. 1005.



