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2. JERFEITHBIT S GAAR

R LT, EE, EHUESEATHWSIEH TREIEROMBINEGERET D
LIOLBETHA ) D0 T TIX, 4 F1) XD General Anti-Abuse Rule X OV 7 X 1) #
® General Anti-Avoidance Rule (BLF TGAAR] ¥ Hw:9.) P IZOWTHHICHEZ L TH

7z,

1) 4 F1) 28 GAAR
@O A4 FY 2H : FA2013 45 207 & (2) 13

[Arrangement]
Arrangements are tax arrangements if, having regard to all the circumstances, it would be
reasonable to conclude that the obtaining of a tax advantage was the main purpose, or one of the

main purposes, of the arrangements.

&

Double reasonableness test ¥

@

[Tax-advantage]

- the arrangements result in an amount of income, profits or gains, or deductions or losses for tax
purposes that are significantly less or greater than the amount of for economic purposes,

- the arrangements result in a claim for the repayment or crediting of tax (including foreign tax)

that has not been, and is unlikely to be, paid.

o) 7 AU A% GAAR
@ 7 AU AR IRC 5 7701 S

[Arrangement]

In the case of any transaction to which the economic substance doctrine is relevant, such transaction
shall be treated as having economic substance only if —

(A) the transaction changes in a meaningful way (apart from Federal income tax effects) the

taxpayer’s economic position, and
(B) the taxpayer has a substantial purpose (apart from Federal income tax effects) for entering into

such transaction.
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7701 Application of doctrine test

=

[Tax-advantage]

The potential for profit of a transaction shall be taken into account in determining whether the
requirements of subparagraphs (A) and (B) of paragraph (1) are met with respect to the transaction
only if the present value of the reasonably expected pre-tax profit from the transaction is substantial
in relation to the present value of the expected net tax benefits that would be allowed if the

transaction were respected.
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(0) (1) Clarification of economic substance doctrine.

(0) (5) Definitions and special rules

For purposes of this subsection —

(A) Economic substance doctrine

The term “economic substance doctrine” means the common law doctrine under which tax
benefits under subtitle A with respect to a transaction are not allowable if the transaction does not
have economic substance or lacks a business purpose.
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o @Summary

The application of a disallowance tax rule regarding manipulated transactions or
computations by family corporations has been judged by the standard of economical rationality.
However, questions have arisen as to how the standard itself should be interpreted.

In the recent “Yahoo!” case, the Tokyo District Court ruled that Article 132 of the Corporate
Tax Law was not applicable to institutional abuse. Rather, it said, Article 132-2 was the relevant
statute. That provision involves the tax treatment of reorganization. The effect of this judgment
has been significant.

In this article, the author suggests that the disallowance tax rule still should be applied to
instances of institutional abuse.
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