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“STANDARDS are all around us.”
Richard Gilbert, Competition Policy for Industry Standards,
in BLAIR & SOKOL, THE OXFORD HANDBOOK OF INTERNATIONAL
ANTITRUST EcONOMICS, Vol. 2 (OXUP, 2015), at 554.
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Functioning the Standard-Setting Organizations in Competition
Law Perspectives (1)

Nobufumi NISHIMURA

Summary

This article emphasizes the important role of Standard-Setting Organi-
zations (SSOs) in Standard-Setting process. IPR policy which SSOs set up
also has unique features as follows. First, IPR policy sets the ex-ante disclo-
sure system that the patent holders should disclose their patents which may
be selected as SEPs (standard essential patents) to secure the patent trans-
parency thereby promoting competition among patented technology before
the standards would be fixed. However, when SEPs form the essential facili-
ty for developing the business incorporating such SEPs, SEPs holders may
set unreasonable royalty rate or refuse to grant license aiming at increasing
royalty rate. Second, IPR policy in many SSOs requires the member compa-
nies to disclose their patent information with the condition that patent hold-
ers should grant the license on FRAND (fair, reasonable and non-discrimina-
tion) terms to the implementers. The definition of FRAND is still discussion
all over the world and we do not have a clear meaning.

SSOs establish their own IPR policy to make appropriate balance be-
tween the interests of the patent holders whose patented technology may be
SEPs and the implementers who use such patent to manufacture patented
products. In the meanwhile, competition authorities also have assessed the
IPR policy in Competition law perspectives. This article describes how the
competition analysis deals with the above purpose of the IPR policy.
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